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THE WORLD COURT AND THE SENATE 
RESERVATIONS* 


GEORGE W. WICKERSHAM 
President of the American Law Institute; former Attorney General 


of the United States 

In an address before the Council on Foreign Relations 
in New York City, delivered March 15, 1928, the Hon- 
orable Frank B. Kellogg, then Secretary of State, de- 
clared, ““The Government of the United States will never 
be a laggard in any effective movement for the advance- 
ment of world peace . . .” Unfortunately, the facts of 
history do not support this proud boast. The history of 
the efforts of scholars, statesmen and many citizens to 
bring about the adherence of our government to the 
World Court, established for the settlement of contro- 
versies between nations, is a striking example of great lag- 
ging on our part in one of the most effective movements 
in all history for the advancement of world peace. 


From its very foundation, the government of the United 
States has been a consistent advocate of the principle of 
settling differences between nations by arbitration, al- 
though executive efforts to bring about general treaties of 
arbitration time and again have failed because of opposi- 
tion in the Senate. Notwithstanding this, many special 

* Delivered at annual dinner of the George Washington University Law 


School, at the Shoreham Hotel, Washington, D. C., Saturday evening, Feb- 
ruary 7, 1931. 
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treaties of arbitration have been entered into by our gov- 
ernment resulting in the peaceful settlement of important 
controversies. But the defects of arbitral procedure are 
obvious and, because of those defects, the thoughts of 
statesmen have turned to the conception of a permanent 
court of international justice. 


John Hay, Secretary of State in the Cabinet of Presi- 
dent McKinley, in his letter of instructions to the Ameri- 
can delegates at the first Hague Peace Conference in 
1899, gave expression to this idea when he wrote: 


“The long continued and wide-spread interest 
among the people of the United States in the estab- 
lishment of an international court . . . gives assur- 
ance that the proposal of a definite plan of procedure 
by this government for the accomplishment of this 
end would express the desires and aspirations of this 
nation. The delegates are therefore enjoined to pro- 
pose, at an opportune moment, the plan for an inter- 
national tribunal, . . . and to use their influence in 
the Conference in the most effective way possible to 
procure the adoption of its substance or of resolu- 
tions directed to the same purpose.” 


This proposal failed, but progress was made by the 
creation of an arbitral tribunal for the consideration of 
questions which might be submitted to it from time to 
time by agreement of the nations concerned. This tri- 
bunal was composed of arbitrators chosen for each pro- 
ceeding, from a panel made up of four persons nominated 
by each nation signatory to the agreement reached at that 
Conference. While called a Court, it was merely a board 
of arbitration, lacking that continuity of organization and 
function which is the essential nature of a court. It was 
a step towards the goal of those concerned with the estab- 
lishment of an adequate judicial body for the determina- 
tion of international controversies; but only a step. 

At the second Hague Peace Conference in 1907, an- 
other effort was made to develop the arbitral tribunal 
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into a real court. Secretary of State Root (with the ap- 
proval of President Roosevelt) instructed the delegates 
to that Conference, as follows: 


“Tt should be your effort to bring about . . . a 
development of the Hague tribunal into a permanent 
tribunal composed of judges who are judicial officers 
and nothing else, who are paid adequate salaries, who 
have no other occupation, and who will devote their 
entire time to the trial and decision of international 
causes by judicial methods and under a sense of judi- 
cial responsibility. These judges should be selected 
from the different countries in order that the differ- 
ent systems of law and procedure and the principal 
languages shall be fairly represented. The Court 
should be of such dignity, consideration and rank 
that the best and ablest jurists will accept appoint- 
ments to it and that the whole world will have abso- 
lute confidence in its judgments.” 


That Conference approved a general scheme for the 
establishment of a court of international justice, but failed 
to agree upon a method of selecting the judges which was 
satisfactory to both large and small states. The effort to 
establish the court failed on account of that circumstance. 

In the Naval Appropriation Act of August 29, 1916, 
a program of extensive naval construction was authorized, 
but it was declared “to be the policy of the United States 
to adjust and settle its international disputes through 
mediation or arbitration, to the end that war may be 
honorably avoided,” and the President, therefore, was 
authorized, at an appropriate time, not later than the 
close of the war in Europe, to send delegates to a con- 
ference, charged with the duty of formulating a plan for 
a court of arbitration or other tribunal, to which disputed 
questions between nations shall be referred to adjudica- 
tion and peaceful settlement, and if at any time before 
the construction authorized by the act should have been 
contracted for there should have been established with 
the concurrence of the United States, “an international 
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tribunal or tribunals competent to secure peaceful deter- 
minations of all international disputes, and which shall 
render unnecessary the maintenance of competitive arma- 
ments;” then the President was authorized to suspend 
such naval expenditures as were inconsistent with the 


engagements made in the establishment of such tri- 
bunals. 


It is familiar history that the Covenant of the League 
of Nations, which was embodied in the peace treaties 
negotiated at the close of the World War, contained a 
provision for the establishment of a world court in the 
following language: 


“Art. 14. The Council (of the League of Na- 
tions) shall formulate and submit to the members of 
the League for adoption plans for the establishment 
of a Permanent Court of International Justice. The 
Court shall be competent to hear and determine any 
dispute of an international character which the par- 
ties thereto submit to it. The Court may also give an 
advisory opinion upon any dispute or question re- 
ferred to it by the Council or by the Assembly.” 


Shortly after the organization of the League, the Coun- 
cil invited ten jurists of international repute (including 
the Honorable Elihu Root), to prepare a plan for such a 
court. That body found in the organization of the 
League a means of overcoming the obstacles to a satis- 
factory method of choosing judges that had baffled the 
Hague Conference of 1907. It was provided that the 
members of each national delegation represented in the 
Hague Arbitral tribunal should nominate not more than 
four persons, not more than two of whom should be of 
their own nationality, from among whom the Assembly 
and the Council should proceed, independently of each 
other, to elect judges, those candidates who obtained an 
absolute majority of votes in the Assembly and the Coun- 
cil, to be considered elected. In the Assembly, all states 
great and small have an equal voice. In the Council, the 
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great powers predominate. By the method adopted, 
therefore, each class of states was protected from the un- 
due dominance of the other, and thus was removed what 
at the Hague Conference had been found to be an insu- 
perable obstacle to the establishment of the Court. The 
first panel of judges by this method was duly chosen and 
the Court so constituted organized in 1920. It now has 
completed ten years of activities, during which it in- 
creasingly demonstrated its usefulness and won the esteem 
of men. Three distinguished Americans have sat as 
judges of the Court—John Bassett Moore, Charles Evans 
Hughes and Frank B. Kellogg. 

The Permanent Court was constituted by a “Protocol 
of Signature,” or treaty, whereby the states, members of 
the League of Nations, declared their acceptance of an 
annexed document called “Statute,” which in effect is the 
Constitution of the Court, the signatures to the Protocol 
being required to be ratified by the proper authorities of 
each state. The Protocol, by its terms, was to remain 
open for signature by the members of the League of Na- 
tions and the states mentioned in the Annex to the Cove- 
nant of the League which includes the United States. 
Unless a signatory chooses to expressly accept what is 
known as the optional clause of the Statute, such accept- 
ance binds it to nothing but the payment of its propor- 
tional share of the expenses of the Court. It is not bound 
to submit to the jurisdiction of the Court except as and 
when it shall specifically agree so to do. The Court has 
jurisdiction only of cases which the parties refer to it and 
matters specially provided for in treaties and conven- 
tions in force. 

In February, 1923, President Harding sent to the Sen- 
ate a message, based upon the recommendation of Secre- 
tary of State Hughes, asking the advice and consent of the 
Senate to the adhesion of our government, to the Protocol 
of the Court, subject to four expressed conditions. No 
action was taken on this recommendation. 
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In December, 1923, President Coolidge renewed the 
recommendation of his predecessor. He summed up the 
question in his characteristically terse phrase as follows: 


“The proposal is not a partisan question. It 
should not assume an artificial importance. The 
Court is merely a convenient instrument of adjust- 
ment to which we could go but to which we could 
not be brought.” 


The platform of both the Republican and the Demo- 
cratic parties adopted at their national conventions in 
1924 declared for the adherence of the United States to 
the Court. The Republican platform of 1928 briefly de- 
clared its approval of the foreign policies of President 
Coolidge. 

Not until January, 1925, however, did the Senate Com- 
mittee take up the consideration of these recommenda- 
tions. Finally, on January 27, 1926, the Senate adopted 
a resolution advising and consenting to the adherence of 
the United States to the Court, but subject to five reser- 
vations. The Senate in its resolution of January 27, 1926, 
added another to those recommended by President Hard- 
ing, making five reservations in all, and out of these— 
especially the fifth—has arisen the delay in adherence and 
the pending question upon which final action by the Sen- 
ate is necessary. 

These reservations briefly are (1) that adherence to the 
Court shall not involve any relation on the part of the 
United States to the League of Nations; (2) that the 
United States may participate in the election of judges on 
an equality with other states; (3) that the United States 
shall pay its fair share of the expenses of the Court; 
(4) that the United States at any time may withdraw its 
adherence to the Protocol of the Court and that the Stat- 
ute may not be amended without its consent; and (5) that 
the Court may not render any advisory opinion except 
publicly after due notice to all states adhering to the 
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Court and after public hearing or opportunity for hear- 
ing given to any state concerned; ‘Nor shall it without 
the consent of the United States entertain any request for 
an advisory opinion touching any dispute or question in 
which the United States has or claims an interest.” 

A word of explanation about the last reservation is 
necessary. 

The Statute of the Court makes no specific mention of 
advisory opinions, but Article 36 provides that, 

“The jurisdiction of the Court comprises all cases 
which the parties refer to it and all matters specially 
provided for in treaties and conventions in force.” It is 
by virtue of this clause that the provision of Article 14 of 
the Covenant of the League of Nations—a part of treaties 
in force—becomes part of the jurisdiction of the Court. 

As already mentioned, Article 14 provides for the 
establishment of a Court which, besides the hearing and 
determination of international disputes, may also give 
advisory opinions upon any dispute or question referred 
to it by the Council or the Assembly of the League of 
Nations. 

Now it is quite probable that the framers of the provi- 
sion intended that the Court should render opinions on 
request in the same way the Supreme Court of Massa- 
chusetts and the highest courts of several other American 
states always have done. 

When the judges of the Permanent Court met to frame 
rules to govern its procedure, they, however, rejected this 
idea, and adopted rules providing that questions upon 
which advisory opinions are asked should be laid before 
the Court by written requests from the Council or the 
Assembly of the League of Nations, whereupon the Reg- 
istrar of the Court should give notice of the request to the 
member States of the League, as well as to all other 
states entitled to appear before the Court, which include 
the United States and all other states named in the An- 
nex to the Covenant; that the Court should receive writ- 
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ten statements from any of these states and hear oral 
arguments when desired; and that the advisory opinion 
should be read in open court on notice to the Secretary 
General of the League and the states and any international 
organizations concerned. 

The procedure thus adopted is very different from that 
followed by the American states whose courts render 
opinions on request of the Governor or the Legislature. 
It amounts in effect to the rendering of a declaratory 
judgment—a procedure which has been adopted in a 
number of the states of our Union. 

Article 59 of the Statute of the Court provides: 


“The decision of the Court has no binding force 
except between the parties and in respect to that par- 
ticular case.” 


This is in conformity with the jurisprudence prevailing 
on the continent of Europe which does not recognize the 
doctrine of stare decisis. An advisory opinion of the 
Court has even less force than a decision. It is merely 
what its term imports—an “advisory” opinion, rendered 
after hearing argument on the part of the interested par- 
ties, and delivered precisely as a judgment would be ren- 
dered in a litigated case. 

This jurisdiction in practice has proved very useful 
and has aided in the settlement of a number of difficult 
questions. By securing an authoritative pronouncement 
of the law, states have been able to settle controversies 
without litigating over contentious controversies concern- 
ing facts. The Court has refused to render an opinion 
which involves rights and interests of any state which is 
not a member of the League and objects to the Court 
acting. 

For some reason, which I never have been able to 
understand, certain members of the United States Senate 
seized upon this jurisdiction to render advisory opinions 
as something that concealed a deadly menace to American 
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interests and which presented serious objections to our 
adherence to the Court. To be sure the Court now is free 
to render advisory opinions which might involve matters 
in which we have or claim an interest, and the fact that 
we might help to elect judges and pay part of the cost of 
maintaining the Court would not seem to add to the effect 
upon our national interests of any expression of opinion 
by the Court. The Senate, however, in its resolution im- 
posed the following condition upon our adhesion: 


“5. That the Court shall not render any advisory 
opinion except publicly after due notice to all states 
adhering to the Court and to all interested states and 
after public hearing or opportunity for hearing 
given to any state concerned’’—which the Court rules 
already provided—but also 

“nor shall it, without the consent of the United 
States, entertain any request for an advisory opinion 
touching any dispute or question in which the United 
States Aas or claims an interest.” 


The fourth reservation empowers the United States at 
any time to withdraw its adherence to the Court and 
provides that the Statute of the Court shall not be 
amended without its consent. 

Neither the original Protocol nor the Statute of the 
Court contained any provision allowing any of the signa- 
tory powers to withdraw from its adherence to the Court. 

In September, 1926, a meeting of the representatives of 
a large number of the signatory powers was held in Ge- 
neva at which the Senate resolutions were considered. In 
a document which they drew up at that time it was set 
forth that, while the conference was confident that the 
United States Government entertained no desire to di- 
minish the value of advisory opinions in connection with 
the functioning of the League, yet the terms employed in 
the fifth reservation were of such nature as to lend them- 
selves to possible interpretation which might have that 
effect, and that it, therefore, was desirable that the manner 
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in which the consent provided for in the second part of 
the fifth reservation to be given should form the object 
of a supplemental agreement which would insure that the 
peaceful settlement of future differences between mem- 
bers of the League would not be made more difficult, and 
they suggested that the manner in which the consent is to 
be made should be the subject of an understanding to be 
reached by the United States Government with the Coun- 
cil of the League. 

In response to this document, Secretary Kellogg sug- 
gested that possibly the interests of the United States 
might be protected in some other way or by some other 
formula than that suggested by the states in the meeting 
referred to. Thereupon the signatory states invited a 
group of jurists, including Mr. Elihu Root to meet in 
Geneva in March, 1929, to consider the subject. It ap- 
peared “that the hesitation felt by the delegates to the 
conference of 1926 as to recommending acceptance of 
those conditions, was due to apprehensions that the rights 
claimed in the reservation formulated by the United 
States might be exercised in a way which would inter- 
fere with the work of the Council or the Assembly and 
embarrass their procedure.” ‘The task of the committee 
of jurists as they stated was to discover some method of 
insuring that neither on the one side nor the other should 
these apprehensions prove to be well founded. The 
jurists recommended that the provision in the fourth res- 
ervation that the United States might at any time with- 
draw its adherence to the Court Protocol should be ac- 
cepted and that in order to insure equality of treatment, 
the signatory states acting together and by not less than a 
majority of two-thirds, should possess a corresponding 
right to withdraw their acceptance of the special condi- 
tions attached by the United States to its adherence to the 
Protocol and that in this way the status quo ante could be 
reéstablished if it were found that the agreement reached 
was not yielding satisfactory results. The conference fur- 
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ther recommended acceptance of that part of the fifth 
reservation which provides that the Court shall not, with- 
out the consent of the United States, entertain any request 
for any advisory opinion touching upon any dispute in 
which the United States has or claims an interest, but it 
pointed out that by the form of this reservation its inci- 
dence was upon the Court alone. It did not impose any 
prohibition or demand upon any one who might request 
an advisory opinion or who might be interested in them 
and made no provision as to how it might be enforced. 
The conference agreed to the express acceptance of that 
provision which would make it part of the Statute con- 
trolling the conduct of the Court; but suggested certain 
procedural provisions relating to matters entirely outside 
the prohibition of that reservation; namely, as to how the 
matter should be brought to the attention of states inter- 
ested before formal request was submitted to the Court. 
These requests for advisory opinions normally arise after 
questions have been raised by discussion among member 
states which reach a certain point, when it becomes prob- 
able that if a ruling upon a controlling question of law 
involved could be secured from the Court, the contro- 
versy might be adjusted. The United States not being a 
member of the League of Nations and its representative 
therefore not being present at the discussions, nor in- 
formed concerning them, but merely receiving notice of 
an application to the Court for an opinion on a given 
proposition, might, with imperfect information as to pre- 
cisely what was involved, file an objection, which would 
in effect deprive the Court of jurisdiction to advise on the 
question, and thus seriously interfere with the adjustment 
of some important matter. 

It was, therefore, suggested that the United States 
should be admitted to participate upon equality with the 
signatory states, members of the League of Nations, repre- 
sented in the Council or in the Assembly, in any proceed- 
ing of the Council or the Assembly for the election of 
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judges for the Permanent Court, the vote of the United 
States being counted in the number of absolute votes re- 
quired by the Statute; that no amendment of the Statute 
might be made without the consent of the contracting 
states; that the Court shall render advisory opinions only 
in public session, after notice and opportunity for hear- 
ing substantially as provided in the existing rules of the 
Court; and that, as a matter of procedure, with a view to 
insuring that the Court should not, without the consent 
of the United States, entertain any request for an advisory 
opinion touching any dispute or question in which the 
United States has or claims an interest, the Secretary 
General of the League of Nations shall, through any 
channel designated for that purpose by the United 
States, inform the United States of any proposal be- 
fore the Council or the Assembly for obtaining an 
advisory opinion from the Court, and thereupon, if de- 
sired, an exchange of views as to whether an interest 
of the United States is affected shall proceed with all 
convenient speed, between the Council or the Assembly 
and the United States; that whenever a request for an 
advisory opinion comes to the Court, the Registrar shall 
notify the United States among the other states men- 
tioned in the rules of the Court, stating a reasonable 
time limit fixed by the procedure of the Court in which 
written statements by the United States concerning the 
request will be received. If for any reason no suffi- 
cient opportunity for an exchange of views upon such 
request should have been afforded, and the United States 
advises the Court that the question upon which the opin- 
ion of the Court is asked is one that affects the interest of 
the United States, proceedings shall be stayed for a period 
sufficient to enable such exchange of views between the 
Council or the Assembly and the United States to take 
place. With regard to requesting an advisory opinion in 
any such case, there shall be attributed to an objection of 
the United States the same force and effect as attaches to 
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a vote against asking for the opinion, given by a member 
of the League of Nations in the Council or the Assembly. 

It is a matter which is yet unsettled in the League, as to 
whether or not a request for an advisory opinion, made 
in either the Council or Assembly must receive the unani- 
mous vote of the states represented, or whether such a 
request may be made by a majority vote only. Members 
of the League were unwilling to have settlement of this 
question forced at the present time. Until now, all re- 
quests have been made by unanimous vote, but until the 
question should arise as to whether or not a majority 
vote only is sufficient, it was felt unwise to finally accept 
the conclusion that unanimity was requisite. Therefore, 
the proposed agreement provides that the vote of the 
United States should have precisely the effect attributed 
to it which is ascribed to the vote of every other state 
member of the League. It is then further provided in 
the proposed agreement that, if after the exchange of 
views above referred to, it should appear that no agree- 
ment can be reached and the United States is not prepared 
to forego its objection, either the United States or the 
signatory powers represented by a majority vote may 
withdraw from this supplemental protocol, thus restoring 
the status quo ante; and that this withdrawal might be 
done “without any imputation of unfriendliness or un- 
willingness to codperate generally for peace and good- 
will.” These provisions were embodied in an agreement 
or protocol supplemental to the original Protocol of the 
Court, which has been accepted by the President and is 
now before the Senate. The sum and substance of the 
matter, therefore, is this: Under the 5th reservation, ac- 
cepted by the signatories, if the United States objects on 
the ground that it has, or claims an interest in the subject 
of the inquiry, and is unwilling that the Court should act 
on the request, that ends the matter. 

But when a proposal to submit a question to the Court 
comes up in Council or Assembly, notice shall be given 
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to the United States and exchange of views had. The 
objection of the United States to requesting the opinion 
is to be given the same force and effect as that of any 
other state represented in the Council or Assembly. If 
unanimity is required, objection by the United States 
would end the matter. If not, and the majority vote for 
it and the United States still objects, it may exercise the 
right to withdraw its adherence to the Court and the 
status quo ante is reéstablished. On the other hand, if it 
persists in its objection and so notifies the Court, the other 
signatory powers may exercise their right to withdraw 
from the Protocol, and the status quo ante is restored. 
The exercise of this right of withdrawal, it is stipulated, 
shall not be deemed an unfriendly act on the part of the 
acting state. As Mr. Root said in his testimony before 
the Senate committee: 


“That is all there is in this protocol in the way 
of terms and conditions upon which acceptance of 
the fifth reservation is predicated,” 


and he added, 


“it seems to me ludicrously small for so much fuss to 
be made.” 


One might observe with respect to the whole matter in 
the language of Alexander Pope: 


“Such labor’d nothings, in so strange a style 
Amaze th’ unlearned and make the learned smile.” 


All this pother over advisory opinions is the last ob- 
stacle in the way of the full American recognition of this 
great Court, which largely is the product of the genius 
of our own statesmen, and the fulfillment of recommenda- 
tions made by seven Presidents and five Secretaries of 
State of the United States. In 1920, the establishment of 
the Court was experimental and adherence was an act of 
faith. Today the Court is an actuality. Its place in world 
judicial institutions is established, and American recog- 
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nition is but the recognition of an existing and most im- 
portant organism for the maintenance of world peace. 

By the Pact of Paris, ratified by the President with the 
advice and consent of the United States Senate on Janu- 
ary 17, 1929, to which more than fifty governments have 
given their adherence, all of the signatories, including our 
own government, solemnly renounce war as an instrument 
of national policy in their relations with each other, and 
agree that the settlement or solution of all disputes or 
conflicts of whatever nature or whatever origin that they 
may be, which may arise among them shall never be 
sought except by pacific means. 

Questions and controversies between nations are of 
daily occurrence. Many of them; most of them, are 
settled through the normal processes of diplomatic inter- 
course and exchanges of views and opinions between for- 
eign offices. The remaining number may be adjusted 
through processes of conciliation, particularly where the 
dispute is between neighboring states, but there remain 
from time to time controversies of such a character that 
they do not yield to friendly adjustment, and resort must 
be had to the judicial process. Arbitration, which has 
provided the means of settling many of such questions, 
often is unsatisfactory and leaves a soreness in defeat, but 
where the question is one which is susceptible of deter- 
mination by the application of the principles of law or the 
construction of treaties, a decision by a court of justice, 
composed of eminent lawyers devoting their entire time 
to the trial and decision of international causes by judi- 
cial methods and under a sense of judicial responsibility, 
furnishes by far the most satisfactory method of determi- 
nation. The United States made a prodigious start to- 
wards the abolition of war when it accepted the terms of 
the Pact of Paris. It surely cannot afford to longer hesi- 
tate at the approval and acceptance of such a judicial 
tribunal for the determination of international contro- 


versies as the Permanent Court of International Justice. 
12 








ADMINISTRATIVE JUSTICE IN THE EN- 
FORCEMENT OF QUASI-CRIMINAL LAW* 
WILLIAM C. VAN VLECK 
Dean of the Law School, The George Washington University 

As a subject of public discussion immigration has al- 
ways been a hardy perennial. Until recently, however, 
most of the attention has been focussed upon the prob- 
lem of keeping aliens out. Little has been said about 
expelling those already here. Yet there has been legis- 
lation on the latter subject for nearly fifty years. Except 
for the ill-fated Alien and Sedition Act of 1798, the first 
provision by Congress for the exercise of the power to 
expel was in 1888." It was then applied to contract la- 
borers and was to be exercised only within one year after 
the alien’s entry. In 1891 it was extended to all cases of 
aliens found to have come unlawfully within the United 
States, but was, as in the first legislation, to be exercised 
only within one year after entry.” At that time, however, 
the policy of expelling for conditions arising after the 
alien’s entry was introduced, for the statute contained a 
provision that any alien becoming a public charge within 
one year after landing was to be deemed to have entered 
in violation of law. By successive acts the causes for ex- 
pulsion were increased in number, and the period after 
entry within which the power might be exercised was 
lengthened to five years in most cases and in some was 
extended indefinitely without limit of time.’ 

*“The conclusions stated in this article are the result of a detailed study of 
statutes, immigration rules, the procedure for deportation, administrative rec- 
ords, and court cases. This study was made in part with the assistance of the 
Commonwealth Fund and under the auspices of the Legal Research Committee 
of that Fund. The more detailed results of the study have been embodied in 
a publication entitled, “Administrative Control of Aliens,” published by the 
Commonwealth Fund. This article has been printed with the consent of 
the Commonwealth Fund. The author, however, assumes all responsibility for 


the conclusions and principles stated herein.” 


125 Strat. L. 566 (1888). 

226 Strat. L. 1084 (1891). 

‘a of May 19, 1921, 42 Srar. L. 5, as amended May 11, 1922, 42 Srar. 
L. 1 
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Until eleven years ago, however, the power to expel 
was exercised in relatively few cases. Since 1921, when 
the first “quota law” was passed and the policy of numer- 
ical restriction of incoming aliens adopted, there has been 
a marked decrease in the number of such aliens admit- 
ted. Coincident with this reduction in incoming aliens, 
there has been a steady increase in the number of those 
expelled. In 1920 the power to expel was exercised in 
enly 2,762 cases. For the fiscal year ended June 30, 
1926, the number of such cases had increased to 10,904. 
In his annual report for that year the Commissioner Gen- 
eral of Immigration used these words, “The deportation 
of undesirable aliens found to be unlawfully in the 
United States has developed into one of the most impor- 
tant functions of the Immigration Service.” 


For the last six fiscal years the expulsions numbered as 
follows: 1927, 12,055; 1928, 11,625; 1929, 12,908; 1930, 
16,631; 1931, 18,142; 1932, 19,426. Thus, while the 
number of admissions has substantially declined, the num- 
ber of expulsions has increased during the past five years 
from 10,904 in i926 to 19,426 in 1932, an increase of 
seventy-eight per cent. Moreover since the passage of 
an Act in 1929 the return of any alien expelled by admin- 
istrative proceedings has been forbidden, and his return 
or attempt to return made a felony.‘ Recent public state- 
ments made by officials of the Department of Labor 
indicate that there will be in the future a more drastic 
enforcement of the expulsion laws and a consequent fur- 
ther increase in the number of deportations. The press 
contains more mention of expulsion cases. Recently a 
popular periodical of wide circulation contained an arti- 
cle dealing in part with the subject. This increase in the 
use of the powers to expel aliens and the focussing of 


* Act of June 24, 1929. By amendment to this act, 47 Srar. L. 166 (May 25, 
1932), permission to reapply for entry may be granted by the Secretary of 
Labor after one year from date of deportation. 
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public attention upon them make it desirable that there 
be a consideration and statement of certain facts in re- 
gard to them. These are the causes for which they may 
be exercised, the issues involved in their exercise, the 
effects upon the persons who may be subjected to the ac- 
tion, and the administrative procedure used. 


THE POWERS OF THE SECRETARY OF LABOR OVER ALIENS 


The enforcement of the expulsion laws is under the 
jurisdiction of the Secretary of Labor. He also has power 
over the inspection and admission or exclusion of aliens 
applying for admission to the country. More direct- 
ly the actual work of enforcement is carried on by 
the Immigration Service under the direct supervision of 
the Commissioner General of Immigration. There is an 
administrative and clerical organization at the Depart- 
ment of Labor at Washington. There is also a field force, 
including commissioners of immigration, assistant com- 
missioners, district directors and assistant directors and a 
force of immigrant inspectors which at the close of the 
fiscal year ended June 30, 1930, numbered 1,021. The 
ultimate source of administrative power is in the Secre- 
tary of Labor. Subordinate to him are two Assistant Sec- 
retaries and two Assistants to the Secretary. 


DISTINCTIONS BETWEEN EXCLUSION AND EXPULSION 


The immigration laws give the Secretary of Labor two 
broad administrative powers over aliens. One is the pow- 
er to exclude those applying for admission and the other 
is the power to expel those already here. In talking about 
immigration it has been customary to make little or no 
distinction between these two processes. They have been 
thought of and discussed as parts of the same general 
problem. Yet they are essentially different in the prob- 
lems they present and in their effects. In some cases the 
courts have treated them as different. 

In the exclusion cases aliens present themselves at ports 
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of entry as applicants for admission. They must be ex- 
amined as rapidly as possible since detention for any 
considerable time is impracticable and it would not be 
expedient to admit many of them to the country under 
bond while their cases are being considered. In the ma- 
jority of such cases the only evidence available is the tes- 
timony of the alien himself and the documents he has 
brought with him. In such cases as these the fundamental 
necessity is speedy, summary action. It is better to run 
the risk of mistake than to slow up the administrative 
machinery. In the cases, however, where expulsion is 
sought of aliens already here, there is no pressing need 
for summary action. Speed is a secondary matter to ac- 
curacy. The aliens already here may be arrested and 
detained or released on bond. The problem is to detect 
and expel those whose expulsion is required by the stat- 
utes. Careful investigation of the facts and a sound and 
accurate judgment are the characteristics most essential. 
In most cases the facts relied on as a ground for expulsion 
occurred in this country. Witnesses can be secured. 
There is no need for the speed and snap judgment inevi- 
table in the process of exclusion. 

The two processes differ also in their effects. In the 
case of the excluded applicant for admission he himself 
has sought a change in the status quo. He usually returns 
to the country which he has left only a short time before. 
He has connections there and has knowledge of the habits 
and customs of the people. In many cases there are 
friends and relatives there. Usually the loss is not irre- 
trievable. In the expulsion cases the alien is already here 
and the government officers are taking affirmative action 
to change his situation. The power to expel by adminis- 
trative process is not limited to aliens who are temporary 
sojourners. It is often applied to those who have acquired 
a domicile here and regard this country as their home. 
There are hundreds of cases where the power is exercised 
within a few weeks of the time limitation of five years. 
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Cases may be found where deportation took place eleven, 
thirteen, twenty, and twenty-six years after entry. In 
many such cases the aliens involved have lost all connec- 
tion with the country to which they are exiled. Their 
connections are substantially all in this country. Depor- 
tation in many cases means the separation of members of a 
family, sometimes of a wife and husband. In many cases 
an alien mother or father of American born children is 
involved. Deportation means the loss of employment or 
of a business and property. The case of many aliens sub- 
jected to expulsion after so long a period of residence in 
this country is deplorable. Banishment becomes a pen- 
alty more serious than most of the penalties prescribed 
for violations of the criminal law. 


CAUSES FOR EXPULSION 


The grounds for expulsion are set forth in Section 19 
of the Immigration Act of 1917, the Act of October 16, 
1918° as amended by the Act of June 5, 1920," the Act of 


May 10, 1920,° and Section 14 of the Act of 1924.° They 
may be conveniently classified on the basis of the time 
limit after the alien’s entry within which the power to 
expel him for the specified cause may be exercised. The 
shortest time limit is three years. This applies to cases 
where aliens have entered without inspection. As inter- 
preted by the Department of Labor this includes not only 
surreptitious entry without any examination by an immi- 
grant inspector, but also cases where there has been an 
inspection, but because of false and misleading statements 
made by the inspected alien, or his failure to divulge all 
the facts, or a misunderstanding of a question or of an 
answer, or the failure to ask sufficient questions, all the 
facts as to the alien did not come to the attention of the 
officer. 


539 Srat. L. 874 (1917). 
640 Star. L. 1012 (1918). 
741 Srar. L. 1008 (1920). 
841 Strat. L. 593 (1920). 
943 Srar. L. 153 (1924). 
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CASES WITHIN A FIVE YEAR TIME LIMIT 


A large group of grounds for expulsion are applicable 
during a period of five years after entry. These include 
aliens who at the time of entry belonged to one of the 
classes excludable by law, but were admitted because all 
the facts were not then known to the immigration officers. 
Thus it may be alleged that at the time of entry the alien 
was suffering from a physical defect or a psychopathic 
condition or was an illiterate, or came as a contract la- 
borer. 


LIKELY TO BECOME A PUBLIC CHARGE AT THE TIME 
OF ENTRY 


A large class of cases under this group consist of those 
where the claim is made that the alien was at the time of 
entry likely to become a public charge. As administered 
by the department this cause for expulsion is not limited 
to economic condition. It is treated as a kind of miscel- 
laneous file into which may be put cases of aliens who do 
not come under other specific grounds, but whom the 
officers regard as undesirable and proper subjects for de- 
portation. For instance, the officers may be convinced on 
the evidence that before his admission to this country the 
accused alien had committed some offense which is a 
crime or an offense against the moral code or both, but 
he has not admitted that he committed it and he has never 
been tried and convicted of it. Under the specific pro- 
visions of the statutes as to the effect of crimes on the right 
to enter there must either have been a conviction or the 
alien must have admitted that he committed the offense. 
The evidence of the commission of this crime is taken as 
evidence that at the time of entry the alien was likely to 
become a public charge. If the act was done in this 
country during a former period of residence, it might 
subject him to arrest and imprisonment, and he would 
while in prison have to be supported at public expense. 
In any event, the commission of the act is taken to be evi- 
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dence that he is not a person with due respect for law and 
order, and as a result of such tendencies he may in the 
future be subjected to arrest and imprisonment. On this 
chain of reasoning, the department finds that the alien 
was at the time he entered likely to become a public 
charge. 

It may also happen that the alien has since his entry 
been convicted of some offense, but the sentence for it was 
less than a year, or the offense was a new one held not to 
involve what is meant by the elusive term, “moral turpi- 
tude”; or he may have been tried and have escaped con- 
viction because the jury failed to agree; or the officers 
may be convinced that he committed the crime, but there 
may not have been atrial. For instance he may have been 
convicted of minor violations of the prohibition laws, or 
convicted and fined for carrying a pistol, or he may have 
been tried on the charge of attempting to smuggle in other 
aliens and the jury may have disagreed and the prosecu- 
tion may have been dropped, or he may have deserted his 
wife and family and committed bigamy by marrying an- 
other woman but has never been prosecuted for the of- 
fense. The specific provisions of the statutes as to the 
commission of crimes after entry as a ground for expulsion 
require that there must have been a conviction and a 
sentence for not less than a year, and these cases do not 
come within them. These violations of the law, however, 
are taken as evidence that at the time of his entry, in some 
cases more than four years before, the accused alien was 
likely to become a public charge. The offense committed 
since the entry is taken as evidence of the possession of 
criminal tendencies at the time of entry. 

In still other cases there may be evidence that the ac- 
cused either before or since his entry has been guilty of a 
violation or violations of the code as to sex morals, but 
the acts were not crimes where committed, or there was 
no likelihood of a prosecution. Thus an alien girl may 
several years after her admission to the country have 
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given birth to an illegitimate child, or an alien may have 
been the corespondent in a divorce case where the cause 
was adultery, or may have been accused of other conduct 
violative of sex morals. These cases do not come within 
any specific provisions of the statutes which are limited 
to cases of entry for an immoral purpose or of prostitu- 
tion. It is the practise of the Department, however, to 
regard this conduct on the part of the accused as evidence 
of tendencies which were present at the time of admis- 
sion to the country and which show that at that time the 
alien was likely to become a public charge. Thus rela- 
tively insignificant difficulties with the police, family rows 
leading to accusations by angry spouses, parents or rela- 
tives, violations of the moral code by young men and 
women which by the law of the place where they occurred 
may not have been crimes, or for which in any event they 
would not be punished by the action of the criminal law, 
are although they may have occurred several years after 
entry, sometimes nearly five, held to be evidence of “crim- 
inal tendencies” or of a “weak moral nature” existing at 
the time of entry. From the possession of these “tenden- 
cies” it is inferred that at that time the alien in question 
was likely to become a public charge. 

In many of the cases of this kind, the alien, who has 
thus been held likely to become a public charge when he 
entered, has already supported himself for several years in 
this country, and shows no indication of becoming an ob- 
ject of charity. He has already proved himself a good 
economic risk. His obedience to law and his moral char- 
acter are the real matters in issue. They are brought 
under the public charge section of the statutes by con- 
struction. 

In a similar way misfortunes suffered by aliens after 
their entry, such as the sudden death of a husband or 
father, or the loss of employment by the family breadwin- 
ner, are held to be evidence of the same ground for de- 
portation, even though there may be no facts to justify the 
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inference that at the time the aliens were admitted to the 
country there was any likelihood that the misfortune 
would occur. 


PUBLIC CHARGES WITHIN FIVE YEARS 


A second broad class comes within the five year limi- 
tation of time. These are aliens who have entered the 
United States in violation of law, or who are found to be 
within the United States in violation of the immigration 
laws or any other law. This would, it would seem, cover 
all the other cases provided for specifically in the statutes. 
Aliens who become public charges within five years after 
their admission to this country are also subject to expul- 
sion and come within this five year group. Theoretically 
such aliens are not subject to expulsion if the causes for 
their misfortune did not exist at least potentially at the 
time of their admission. The statute, however, places the 
burden upon the accused alien of proving affirmatively 
that the causes have arisen subsequent to the entry. Thus 
to avoid deportation he must show affirmatively to the 
satisfaction of the immigration officers that the causes of 
his insanity, or tuberculosis, or other physical disability 
were not present, at least potentially, at the time he was 
admitted to the country. For the most part the officers 
rely upon medical certificates from the hospitals where 
the aliens are confined. These are signed by some physi- 
cian of the institution. Whenever the immigration offi- 
cers can secure it, these certificates contain a statement 
that the causes of the disability did not arise subsequent 
to the alien’s entry. In many cases the causes for the 
alien’s condition are so obscure and difficult of ascertain- 
ment, that there is no hope of the alien’s sustaining the 
burden of proof. Only the strongest kind of medical testi- 
mony to the contrary will overcome a medical certificate 
which includes the statement that the causes did not arise 
since entry. For most aliens, becoming a public charge 
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within five years after entry is tantamount to becoming 
subject to deportation. 


CONVICTION AND SENTENCE WITHIN FIVE YEARS 


Another class within the five year time limit has already 
been incidentally mentioned. It consists of aliens who 
within the time limit have been convicted once of a crime 
involving moral turpitude and sentenced to imprison- 
ment for it to not less than one year. This class of cases 
is perhaps the simplest to administer. The fact of convic- 
tion and sentence must be shown, and this may be done 
by securing the necessary copies of court records. The 
indefinite term moral turpitude has caused some diffi- 
culty. It has been necessary to carry through federal 
courts the question of whether petit larceny of a few dol- 
lars by a domestic servant girl from her employer, or the 
violation of the prohibition laws by being a bootlegger 
were such crimes. This class of cases is the best adapted 
to the administrative system. 


EXPULSION WITHOUT TIME LIMIT 


For some causes there may be expulsion without any 
time limit since the alien’s entry. These fall into six 
groups: first, belief in anarchy, revolution or the over- 
throw by force or violence of the Government of the 
United States or of all government or of all forms of law, 
the “Red” or communist cases which occasionally become 
front page news; second, conviction more than once since 
entry of a crime involving moral turpitude, with sen- 
tences therefor more than once for not less than a year of 
imprisonment; third, connection with prostitution, entry 
for any immoral purpose, or importing or attempting to 
import any person into the country for an immoral pur- 
pose; fourth, conviction before entry of a crime in- 
volving moral turpitude, or admission by the alien that 
before entry he committed such an offense; fifth, con- 
viction of violating certain specified acts of war legisla- 
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tion in cases where the Secretary of Labor finds the alien 
so convicted to be an undesirable resident; and sixth, 
entry in violation of the Act of 1924, with its provisions 
as to the issuing of immigration visas and the quota law, 
and entry, after being arrested and deported in expulsion 
proceedings. 

In the consideration of the causes for expulsion on the 
basis of time limitations, one important fact must be men- 
tioned. In all cases the time limitations run from the 
last entry. Thus an alien after eight years of continuous 
residence in this country goes on a trip to Canada and 
returns. Nearly five years later he may be proceeded 
against for a conviction of crime since his return, or for a 
conviction in this country before his temporary departure, 
or on the claim that at the time of his last entry he was 
likely to become a public charge. Cases occur where 
alien residents of long standing have become involved in 
deportation proceedings. 


FACTS OCCURRING BEFORE AND SINCE ENTRY AS A CAUSE 


The causes for expulsion may also be conveniently clas- 
sified in another way; that is, on the basis of whether the 
facts or conditions on which the action is based occurred 
before entry or existed at the time of entry, or whether 
they occurred or arose subsequently. In some cases the 
conditions or events occur after entry, such as becoming 
a public charge, or conviction of crime. In others the 
facts are supposed to have been existent at the time of ad- 
mission to this country, such as suffering from a physical 
or mental defect, or being likely to become a public 
charge, or coming in for an immoral purpose. Here, 
however, as has been seen, events which have happened 
to the alien since his entry are regarded in many cases 
as almost conclusive of the existence of conditions when 
he entered. This is especially true of the numerous cases 
where the alien is found to have been at the time of entry 
likely to become a public charge. In a third group of 
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Causes it is not material whether the facts which are the 
reason for the expulsion occurred before or after entry. 
The “Red” cases and the cases of prostitution are ex- 
amples of this. 


This analysis shows that very different kinds of causes 
are specified in the statutes as grounds for the exercise of 
the power to expel. These include surreptitious entry, 
criminal conduct before or after entry, connection with 
prostitution or securing the entry of another for an im- 
moral purpose, “radical” opinions or teachings on eco- 
nomic or social matters, more specifically belief in or 
advocacy of communism, and economic misfortunes after 
entry. They also include facts and conditions found by 
a retroactive judgment to have been present at the time of 
entry, based largely on events which have occurred since 
that time. 


RULES AND STANDARDS 


It will be noted that in most cases the causes are stated 
as specific rules indicating definite acts or events as the 
cause for invoking the expulsion procedure. In one class 
of cases, those where aliens have been convicted of vio- 
lating acts of legislation passed incident to the war, the 
department has to apply a standard, “undesirable resi- 
dent.” Aside from that the nearest thing which the stat- 
ute provides to a standard of condition and character is 
contained in the words of indefinite meaning and still 
more indefinite application, “likely to become a public 
charge.” In the field of medical questions, there is a 
similar standard of a physical defect of such a nature as 
to affect the ability to earn a living. This is also applied 
retroactively, the officers passing their judgment on the 
basis of the nature of the defect as certified by medical 
officers. 


THE ISSUES INVOLVED 


The issues which the immigration officers have to de- 
cide in expulsion cases are of two kinds. In the first class 
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of cases where expulsion is sought because of the occur- 
rence of certain definitely named events the issue may be 
called one of fact. For instance there may be a conflict 
of testimony as to whether the accused alien is a prosti- 
tute, or has been running a house of prostitution, or is a 
member of a “radical” party. Similarly, the question 
may be whether before he entered, the alien had made a 
contract for employment in this country, whether before 
he came he had been convicted of a crime or whether he 
had admitted the commission of one. Sometimes it is 
charged by witnesses for the Government and denied by 
the accused aliens that they have been guilty of violations 
of the code as to sex morals. In other cases under the alle- 
gation that the alien at the time of his entry was likely 
to become a public charge there may be allegations that 
the accused alien has committed offenses of which he has 
not been convicted and the commission of which he de- 
nies. In such cases the issue narrows down to whether or 
not the accusations are true. In still other cases the ac- 
cused claims to be a citizen on the ground that he is native 
born and the issue is the time and place of his birth. In 
many cases the issue is the length of the alien’s residence 
in the United States. In such cases as these the decision 
of the issues involves the credibility of witnesses, or the 
authenticity of documents such as birth or naturalization 
certificates, or certificates of baptism. In other cases the 
decision as to whether events have occurred is based upon 
an inference from circumstantial evidence as in any civil 
or criminal law case in the courts. The issue is still one 
of fact. In others the question of fact, as for instance the 
conviction and sentence for crime depends upon a court 
record. In still others a case may hang on a record of an 
inspection and admission of the Department of Labor. 
The second class of cases involves the drawing of infer- 
ences as to character or condition from facts either ad- 
mitted or themselves in issue. ‘These are cases where it is 
alleged as a ground for expulsion that the alien was likely 
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to become a public charge at the time he entered, that the 
causes of his becoming a public charge since his entry did 
not exist at that time, that his physical defect was of such 
a nature as to interfere with his ability to make a living, 
that he is an undesirable resident, or that he is an anar- 
chist or believes in the overthrow of government by force 
or violence. ‘These cases involve inferences similar in 
difficulty to those involved in the application of standards 
like due care in negligence cases, fairness in cases of rates 
charged by public utilities, or skill or knowledge in can- 
didates for a license to practice a profession or to engage 
in a trade. In some cases departmental practice has de- 
veloped more definite rules for the drawing of these 
inferences. For instance there may have been a depart- 
mental decision that a certain named organization is one 
advocating the overthrow of government by force or 
violence. The question as to the individual alien will 
then narrow down to whether he is a member of this or- 
ganization. Again a practise may be established of hold- 
ing that all cases of sexually immoral conduct justify the 
finding that the offenders were likely to become public 
charges. This second class of cases requires not only 
familiarity with certain general types and racial groups, 
and knowledge of the details of the statutes and rules, or 
experience in evaluating the credibility of witnesses, but 
also common sense and good judgment and a well ma- 
tured sense of values. They present the most difficult 
problems of the administration of the laws for expulsion. 


THE ADMINISTRATIVE PROCEDURE 


The statutes contain detailed provisions as to the pro- 
cedure for the inspection of aliens appplying for admis- 
sion. There are, however, only two references to admin- 
istrative procedure for the expulsion of those already 
here, “shall upon the warrant of the Secretary of Labor 
be taken into custody and deported” and “pending the dis- 
posal of the case, the alien so taken into custody may be 
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released under a bond.” The only statutory procedural 
requirements, therefore, are that the proceedings are to 
begin with the arrest of the accused alien on a warrant 
issued by the Secretary, and that while his case is under 
consideration an alien may be released on bail. There are 
no statutory provisions as to hearings, the right to counsel, 
or the right to appeal. The administrative procedure has 
been developed by departmental orders or practise, and 
has been embodied in the Immigration Rules.” Certain 
procedural requirements have also been worked out by 
the courts. 


The administrative procedure which has been thus 
worked out tends to divide itself into more or less definite 
steps. They are the investigation of suspicious cases, the 
application for the warrant of arrest, the arrest of the 
alien under the warrant, the hearing “to show cause,” 
the review of the record in the Department of Labor, and 
finally the decision of the case by the Assistant to the Sec- 
retary of Labor to whom has been delegated the duty of 
making the decision. In practice, the Secretary himself, 
seldom passes on an immigration case. 


THE INVESTIGATION 


The rules provide that “officers shall make thorough 
investigations of all cases where they are credibly in- 
formed or have reason to believe that a specified alien in 
the United States is subject to arrest and deportation on 


9912 


warrant. There are no provisions as to the manner of 
investigation. Wherever possible this is a preliminary 
hearing or examination of the suspected alien by an im- 
migrant inspector. This consists of questions by the in- 
spector and answers by the alien. In most cases the testi- 
mony is taken down in shorthand either by the inspector 
himself, if he has skill in shorthand, or by a department 


10 Sec. 19, Act of 1917, Sec. 20, ibid. 
11 Rule 19, Rules of Jan. 1, 1930. 
12 Rule 19, Subd. A. 
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stenographer. In theory the investigation is still prelim- 
inary and the case has not yet begun. As far as possible, 
however, the inspector covers the whole case of the alien’s 
eligibility to remain in this country. In many cases the 
entire case for the Government is established at this time. 
The transcript of the testimony thus secured is later in- 
troduced formally into the record at the hearing “‘to show 
cause.” Counsel are not permitted at these preliminary 
examinations. They are held wherever it is convenient or 
possible to hold them, at an immigrant station, the alien’s 
home or place of business, at a hospital, or at a station 
house, jail or prison where the alien may be confined on 
a local police warrant, or a sentence of a magistrate or 
judge, or sometimes without any warrant at all. At this 
stage of the proceedings the departmental warrant has 
not yet issued. In cases where it is not possible to hold 
one of these preliminary hearings the information gath- 
ered by inspectors from other persons is relied on. In 
many cases the evidence to support an application for a 
warrant is a letter or report from the local police or 
charity officers, or from a local or state hospital. In some 
these reports are in the form of affidavits. 

Some cases start with letters of complaint from private 
individuals accusing aliens of being within the country 
unlawfully, or of conduct justifying their deportation. 
Sometimes the case first comes to the attention of the local 
officers through anonymous letters. Usually in such cases 
the local officers conduct an investigation of the accusa- 
tions made and then application is made for the warrant 
of arrest. In some cases it is thought desirable to apply 
for a warrant at once. 

The Immigration Rules require that the application 
shall state “facts showing prima facie that the alien comes 
within one or more of the classes subject to deportation 
after entry,” and also that the application must be ac- 
companied by some supporting evidence.” Application 





13 ~ 19, Subd. .B. 
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for a warrant is in many cases made by a code telegram. 
In such cases the warrant is usually issued immediately 
in the same form, before any supporting evidence reaches 
the Department. Where application is made by tele- 
gram the rules provide that the formal written applica- 
tion with the supporting evidence should be mailed to 
Washington at the same time. 


THE WARRANT OF ARREST AS NOTIFICATION 
OF THE CHARGES 


The warrant consists of a statement in the words of the 
statute of the grounds alleged as reasons for expulsion, 
such as anarchist or prostitute, the name of the accused 
alien, and usually a statement of the time of entry. It 
does not give any specific details of the facts on which the 
accusations are based. There is nothing to perform the 
office of a bill of particulars. There is no formal bill of 
complaint or indictment. The details of the charges are 
brought out by the questions of the inspector during the 
preliminary examination or the formal hearing. More- 
over, if in the judgment of the presiding inspector the 
answers of witnesses seem to point to facts which may be 
made the basis of additional charges, the rules direct the 
inspector to question the alien as to these additional 
charges and to add them to the record.“* Thus the hear- 
ing may start on one ground for expulsion and before it 
has been concluded two or three additional grounds may 
be added. 

THE HEARING 


In theory the hearing is not a trial. It is an investiga- 
tion of facts by local subordinate officers for the superior 
officers in the Department at Washington. In practise 
it is somewhat like the taking of testimony by a master 
in chancery. There is, however, this exception. The 
immigrant inspector serves in the dual capacities of mas- 


14 Rule 19, Subd. D, Par. 2. 








JUSTICE IN ENFORCEMENT OF QUASI-CRIMINAL LAW — 35 


ter and attorney for the complainant. Stated in terms of 
a criminal trial he is both judge and prosecutor. He pre- 
sides at the hearing and controls the course of the pro- 
ceedings. He also conducts the case for the government, 
questioning the witnesses who testify against the alien and 
cross-examining those who testify in his favor. In all 
cases he questions the alien. In many, however, where 
before the warrant was issued a complete preliminary ex- 
amination has been held, these questions are for the most 
part formal consisting of the introduction in evidence of 
the transcript of the record of the preliminary examina- 
tion, with questions to the alien as to whether he has any 
statements to make in regard to it. The rules of criminal 
trials against self-incrimination have no application in 
such cases. The officers may infer guilt from the alien’s 
failure to answer. The hearings are private. Only the 
alien and his counsel if he has counsel are admitted. In 
some cases there is a departmental stenographer to take 
the testimony. In many cases the inspector adds to his 
duties of presiding officer and prosecutor for the Gov- 
ernment the duty of acting as secretary and taking the 
evidence down in shorthand and transcribing it. In many 
cases also there has to be an interpreter. It is not neces- 
sary that all the witnesses be examined in the presence 
of the alien. Testimony may be taken ex parte where it 
is found convenient to do so. Affidavits may be intro- 
duced and reports of other local officers in other places 
of investigations made by them. An inspector may have 
an interview with a witness and may report the substance 
of that interview in his own words. All this evidence 
must be disclosed to the alien or his counsel, but it is not 
necessary that witnesses confront the accused while they 
are testifying. 


PROCESS TO SECURE WITNESSES 


The statute gives the immigration officers the power 
to issue process to compel the attendance of witnesses and 
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the production of documentary evidence.” The Immi- 
gration Rule on the subject, however, states that this 
power shall be used only when “absolutely necessary.” 
It further provides that if an alien or his counsel desires 
to have a witness called by subpoena, he must make a 
statement in writing of what he intends to prove by this 
witness and must show that he has made diligent effort 
to secure his attendance voluntarily without success. In 
case the witness is called the examination is limited to the 
purposes specified in the written application for the sub- 
pena.” There is no provision for any compensation or 
reimbursement of witnesses thus called. Thus the right 
to compulsory process is very much circumscribed. In 
the many cases where aliens are not represented by coun- 
sel the chances of securing such process seem rather re- 
mote. 


ABSENCE OF LEGAL RULES OF EVIDENCE 


The legal rules of evidence are not applicable in these 
cases. Affidavits, departmental memoranda of inter- 
views with witnesses not called to the hearing, letters from 
local police or charity officers, from employers, spouses, 
relatives, friends or enemies and even newspaper clip- 
pings may be introduced in evidence. The local officer 
in charge of the hearing may incorporate into the record 
as of his own knowledge conclusions of fact gathered by 
himself during the investigation. Hearsay and opinion 
evidence may be introduced and relied on. Documents 
may be placed into the record by the presiding inspector 
without any formal authentication except such as he him- 
self gives. It is not necessary to call as a witness the 
person who acquired possession of the document or the 
one who has executed it, for the purpose of a formal 
identification. 


15 Act of 1916, Sec. 16. 
16 Rule 24, Immigration Rules of Jan. 1, 1930. 
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COUNSEL 


The statutes contain no provisions guaranteeing to ac- 
cused aliens in deportation proceedings the protection of 
counsel. The immigration rules, however, as at present 
phrased and interpreted by the Department do give this 
right. The rule on the subject reads, “At the hearing 
under the warrant of arrest the alien, shall be advised 
that he may be represented by counsel”. . . “If counsel 
shall be selected, he shall be permitted to be present dur- 
ing the conduct of the hearing and to offer evidence to 
meet any evidence presented or adduced by the govern- 
ment.”’’ The rule in force prior to the present one read 
that the accused should be advised of his right to counsel, 
“At the beginning of the hearing.” Prior to that it read, 
“Preferably at the beginning of the hearing, or at any 
rate as soon as such hearing has proceeded sufficiently in 
the development of the facts to protect the Government’s 
interests.” Under this earlier rule part of the hearing 
might be conducted before permitting the attendance of 
counsel. As at present phrased the rule contains an am- 
biguity in that the words “At the beginning of the hear- 
ing” have been changed to read “At the hearing.” The 
second sentence might be interpreted as giving the right 
to counsel during the entire proceedings and the rule is 
being at the present time so interpreted by the Depart- 
ment. Thus the rules give the right to counsel although 
the statutes do not secure this right by any enactments on 
the subject. 

The principal difficulty as to the subject of counsel lies 
in the fact that only a small minority of aliens proceeded 
against for expulsion under the administrative procedure 
secure counsel. Many of them have no money to pay 
for such protection. Others do not desire to contest the 
case. Others give no reason for failing to take advan- 
tage of the opportunity. Where no counsel is selected 


17 Rule 19, Subd. D, Par. 2. 
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the case proceeds to a conclusion without one. In the 
large majority of the cases the entire procedure is in 
the hands of the Department of Labor from start to finish, 
and the immigration officers in charge have to protect 
both the interests of the public and those of the individual 
aliens involved. 


THE RECORD—RECOM MENDATIONS OF OFFICERS 


The primary purpose of the hearing is the preparation 
of a record of the evidence for the action of the Depart- 
ment. A complete stenographic record is, therefore, made 
of the testimony of the witnesses, including the questions 
and answers. At the conclusion of the testimony the pre- 
siding inspector adds to this record his findings and rec- 
ommendations. Sometimes this is a mere formal finding 
in the words of the statute. In other cases it includes 
comments on the manner and appearance of witnesses and 
an analysis of the evidence. Sometimes it goes further 
and includes a report involving new evidence such as the 
description of a place, or of a house, or the opinions ex- 
pressed to the inspector by other persons, such as promi- 
nent citizens of the community or police officials or an 
alien’s employer. Sometimes it is in the form of a state- 
ment of the facts in narrative form. To the file are added 
the documents which may have been introduced in evi- 
dence, affidavits, letters, etc. If the alien has counsel he 
is permitted by the rules to go over the record of the tes- 
timony and the other evidence and also the findings and 
recommendations of the examining inspector. He may 
then if he so desires, file a brief with the record. In this 
he may include an analysis of the evidence and any objec- 
tions he may have to the introduction of evidence. Objec- 
tions to evidence are not put into the record as a rule but 
are made in the brief. No oral argument takes place at 
the local hearing. 
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THE TRIAL AT THE DEPARTMENT OF LABOR 


When the file has been thus completed it is sent to the 
Department of Labor in Washington. There it comes 
before a member of the Board of Review for reading and 
consideration.” This body, consisting of two parts, has 
been organized by administrative action alone and has no 
statutory authority. It is made up of members of the De- 
partment personnel assigned to it by the administrative 
officers. Since it has no statutory authority its opinions 
are advisory merely. After the member to whom the case 
has been assigned has read the record and reached a con- 
clusion as to the recommendations he desires to make he 
reports the case to the part of the board of which he is a 
member for discussion. The case then goes to one of the 
Assistants to the Secretary for final action. If an oral 
hearing is requested by some one on behalf of the alien 
it is the practise to grant this. Usually at least three mem- 
bers of the board conduct this oral hearing. No evidence 
is taken as a rule at these hearings which are usually brief 
and informal. There is, however, no statutory objection 
to the introduction of new evidence at any part of the pro- 
ceedings and documentary evidence is often so intro- 
duced, such as petitions and letters of recommendation. 

This procedure in the Department is the real trial in 
expulsion cases, at least theoretically. What has gone 
before is said to be preliminary investigation. The officer 
who makes the final decision has to depend upon the 
written record. He never sees the witnesses or the alien. 
The transcript of the evidence and the comments of the 
local inspector or of the local officer in charge if he makes 
any comments are all that the reviewing officer has to 
go on. 

JUDICIAL REVIEW 

The decision of the Department of Labor to expel does 
not necessarily end the case. The alien may seek relief 
in the federal courts by filing a petition for a writ of 


18 Report of the-Secretary of Labor, 1930, p. 78. 
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habeas corpus. He is in the custody of officers of the 
federal government under color of the authority of the 
United States, and his liberty is being restrained.” The 
United States Supreme Court has held that an alien with- 
in the country is entitled to the constitutional guaranties 
of the Fifth and Fourteenth Amendments and is accord- 
ingly not to be deprived of his liberty without due process 
of law.” Hence, although the statute states specifically 
that “In every case where any person is ordered deported 
from the United States under the provisions . . . of any 
law . . . the decision of the Secretary of Labor shall be 
final,” the federal courts have by the use of their power 
to issue the writ of habeas corpus established some meas- 
ure of judicial review of the action of the administrative 
officers. 


A detailed discussion of the principles and problems of 


judicial review in these cases will not be attempted in this 
article. A brief statement of the extent of the review 


will be included. In all cases of statutory construction 
the courts have substituted their own judgment for that 
of the Department. They have not hesitated to do so from 
the very beginning of the legislation.” As to the adminis- 
trative procedure, they have applied to the acts of the 
officers a standard which they have described by the name 


9923 


“fair hearing. For the most part definite rules have 
not been applied, but each case has been considered as a 
whole with reference to the general standard. As to 
questions of fact, that is cases which raise the question of 
whether, on the evidence, the decision of the administra- 
tive officers was just and accurate, the courts have left a 


19U. S. v. Jung Ah Lung, 124 U. S. 621, 8 Sup. Ct. 663, 31 L. ed. 591 
(1888); Rev. Srat. 753. 

20 Yick Wo v. Hopkins, 118 U. S. 356, 6 Sup. Ct. 1064, 30 L. ed. 220 (1886). 

21 Sec. 19, Act of 1917. 

22U. S. v. Wong Kim Ark, 169 U. S. 649, 18 Sup. Ct. 456, 42 L. ed. 890 
ison: Gonzales v. Williams, 192 U. S. 1, 24 Sup. Ct. 177, 48 L. ed. 317 


23 Chin Yow v. U. S., 208 U. S. 8, 28 Sup. Ct. 201, 52 L. ed. 369 (1908). 
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large amount of leeway to the officers. They have said 
that in no case will they interfere with the decision of the 
officers on questions of fact unless the evidence to support 
them is so weak that it could not be said reasonably to 
justify the decision. The Supreme Court has said that 
the decision of the Secretary, “must find adequate support 
in the evidence,” ** That is the courts have applied to the 
evidence another general standard, that of “reasonable- 
ness.” In all cases where the testimony in the record 
shows a conflict of evidence, they sustain the Department, 
even though the individual judges do not agree with the 
justice of the administrative verdict. When, however, 
the court thinks that the record shows so little evidence 
against the alien that the administrative decision is not 
reasonable, so that there was no conflict in fact, it will 
reverse the action of the administrative officers. The 
result of the application of so general and indefinite a 
standard has been considerable variation in decision. 
Some courts have been more strict with the officers than 
others. In most cases, however, there has been a strong 
tendency to support the decision of the Department. 

In some expulsion cases the accused person claims that 
he is an American citizen. If he can establish this claim, 
he is entitled to release for the statutes which establish 
the power to: expel apply in terms only to aliens. The 
jurisdiction of the Department of Labor depends on the 
fact of alienage. The administrative officers have no 
power to deport citizens. The question has arisen as to 
whether the decision of the Department in an expulsion 
case that the accused is not a citizen is final within the 
general terms of the statute, or whether he is entitled as 
a matter of due process of law to a judicial trial of the 
issue presented by the claim. For some years the ques- 
tion was in doubt. Early in the course of its decisions 
in immigration matters a case had come before the Su- 


( a Jan Fat v. White, 253 U. S. 454, 40 Sup. Ct. 566, 64 L. ed. 1010 
1920). ° 
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preme Court where a person of Chinese race claimed the 
right to enter the country on the ground that he was a 
citizen because of alleged birth here. The Department 
had held against him on his claim to American citizen- 
ship and the Supreme Court held that the decision was 
final, that the claimant was not entitled to a judicial hear- 
ing.” There was some doubt as to whether this decision 
in an exclusion case applied to cases of expulsion of aliens 
already here. For some years most of the lower federal 
courts took it for granted that it did. The decision had 
caused much criticism for it involved giving the admin- 
istrative officers the power to decide finally the facts upon 
which their own jurisdiction was based, contrary to the 
practice in dealing with most other tribunals. The Su- 
preme Court, however, has settled the question by a more 
recent decision. It has held that where the accused per- 
son is already here he is entitled to a judicial hearing of 
a substantial claim to American citizenship set up in an 
expulsion proceeding.” There is some question as to 
whether this decision will apply to a case where it is 
shown that the claimant had effected a surreptitious entry. 
A federal district court has held that it does not.” It 
clearly applies when it is shown that the accused had been 
admitted after an inspection by immigration officers. It 
probably applies also where there is evidence that the 
claimant was born here, but there is no record of any ad- 
mission at some prior time at a port of entry.“ On the 
other hand, by a recent decision, the Supreme Court has 
reaffirmed the principle established in the first case that 
the decision of the department is final in an exclusion 
case where a claim of citizenship is made. This last case 
was one where a foreign born person claimed the right 
to enter as a citizen because of the citizenship of his 

25 U. S. v. Ju Toy, 198 U. S. 253, 25 Sup. Ct. 644, 49 L. ed. 1040 (1905). 

26 Ng Fong Ho v. White, 259 U. S. 276, 42 Sup. Ct. 492, 66 L. ed. 938 (1922). 


27 Jew Lee v. Brough, 16 F. (2d) 492 (D. C. S. D. N. Y. 1926). 
28 Lew Shee v. Nagle, 7 F. (2d) 367 (C. C. A. 9th, 1925). 
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father. It was not a case where a person was a return- 
ing resident claiming to be a citizen. Whether any fur- 
ther distinction will be attempted in favor of a claimant 
to citizenship who is a returning resident remains to be 
seen. 


AN EVALUATION OF THE ADMINISTRATIVE PROCEDURE 


The courts have reiterated that proceedings to expel 
are not criminal but administrative. A close study, how- 
ever, of the causes for expulsion and of the issues involved 
in their enforcement, and especially of the effects upon 
many of the aliens involved, leads to the conclusion that 
the term is a mere label, a solving word, where more than 
that is needed for justification. The system must be 
judged by the issues involved and its effects upon the per- 
sons involved in it, and not by labels which the courts 
have chosen to paste upon it. 


SIMILARITY TO CRIMINAL JUSTICE 


The similarity to criminal justice has often been 
noted. The system has been called “quasi-criminal.” * 
The list of causes reads very much like a criminal code. 
In many cases the issue is the guilt or innocence of a per- 
son accused of some act which would if committed be 
grounds for action of the criminal law, entry in violation 
of law, advocacy of the overthrow of the government by 
force or violence, engaging in prostitution, entry for an 
immoral purpose, the commission of some crime or mis- 
demeanor since entry, sexual irregularities. ‘The facts 
which must be considered and the issues which must be . 
decided are strikingly like those in a criminal trial. 

Judged from the point of view of purposes and effects, 
the similarity to criminal justice is still closer. The un- 
derlying purpose is the removal of an offender, alleged 


iw Quon Poy v. Johnson, 273 U. S. 352, 47 Sup. Ct. 346, 71 L. ed. 680 
( ’ 

30 Minority Report, Committee on Immigration and Naturalization, House of 
Representatives, 70th Congress, Ist session, page 8; to accompany H. R. 10078. 
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to be an undesirable person, from the social group, in 
many cases because of the alleged commission of specific 
anti-social acts. There can be little doubt that aliens who 
know of the formidable list of grounds for expulsion are 
deterred to some extent by it from forbidden conduct. 
The penalty of being found guilty is forcible removal 
from the country by officers of the Government. The 
expulsion laws apply not only to temporary sojourners, 
but also to aliens who have acquired a permanent domi- 
cile. There are cases where expulsion means separation 
of the members of a family. In others it may mean the 
loss of business, or employment or property. In many 
cases the aliens have not been a part of the community to 
which they are deported, for many years. The effects are 
often more severe than would be a term of imprisonment. 

These factors are mentioned, not as a basis for the sug- 
gestion that the laws be made less severe, but as a means 
of evaluating the efficacy of the system. This can in no 
case depend merely upon the number of aliens deported. 
If it resulted in the unjust deportation of aliens who under 
the law were entitled to remain as part of our population 
it would not be efficacious. Its value must be tested by 
whether it secures a careful and accurate decision and re- 
duces to a minimum consistent with proper enforcement 
of the law the chances of mistake and the deportation of 
the innocent. 

We find in the administration of criminal justice a tra- 
ditional system of safeguards for the protection of the 
accused. Some of these we have placed in our constitu- 
tions and regard as fundamental, a public trial, informa- 
tion to the accused as to the exact nature and cause of the 
accusation, the right to confront witnesses against him, 
compulsory attendance of witnesses in his favor, counsel 
to assist in his defense. At the trial the public officers 
upon whom rests the duty of detecting offenders and pre- 
paring and presenting the cases against them are subject 
during the trial to the direction and control of judicial 
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officers whose duty it is to be impartial as between prose- 
cuting officers and the accused. In no case is the business 
of investigation and prosecution on the one hand, and of 
decision on the other entrusted to the same governmental 
group. This desire for safeguards in the administration 
of criminal justice is not entirely traditional. It must be 
based in part upon the serious consequences to the accused 
if he should be found guilty. It is partly to protect him 
from the effects of mistake, ignorance, haste, carelessness 
or prejudice. 


LACK OF SAFEGUARDS IN THE ADMINISTRATIVE SYSTEM 


On the other hand, for the enforcement of the “quasi- 
criminal” laws for the expulsion of aliens we have devised 
a system of administrative or executive justice. We have 
made use of the same administrative machinery originally 
devised for the inspection of aliens applying for admis- 
sion, where rapid summary action was the fundamental 
need, and safeguards were less important. This system is 
characterized by a maximum of powers in the administra- 
tive officers and a minimum of checks against mistakes. 
The same governmental group, the Department of Labor, 
more particularly the Immigration Service, is detective, 
policeman, prosecutor and judge. Its personnel acts in 
all three capacities. The hearing to show cause, the only 
part of the proceedings where the witnesses appear in per- 
son, is held before a local immigrant inspector, often the 
one who has conducted the investigation which led to the 
issue of the warrant. The right to summon witnesses by 
compulsory process is circumscribed. In the great ma- 
jority of the cases the aliens are not represented by coun- 
sel. The hearings are private. Much ex parte and in- 
formal evidence is used, and letters, reports of interviews 
with witnesses and unsworn testimony received. Much 
of this cannot be subjected to cross-examination because 
of the practical difficulties of distance and time. Opinion 
and hearsay evidence may be received. The trial at the 
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Department is a paper trial with one member of the De- 
partment personnel as the judge. He never sees the ac- 
cused or the witnesses. He does not under the law have 
to have legal training or experience. He has to work 
rapidly. Cases come over his desk as a matter of depart- 
mental routine. 


GROUNDS FOR JUSTIFICATION OF THE SYSTEM 


A system of executive justice such as this can be justi- 
fied only on one or more of three grounds; first, the need 
for speed in enforcement; second, the need for trained 
technical experts; and third, economy in expenditure of 
public funds. It is clear that there is no paramount need 
for haste in expulsion proceedings. The aliens are already 
here. Once the Department has acquired jurisdiction by 
the arrest of the accused, there is no more need for haste 
than in any judicial proceeding. Delay is to be deplored, 
but it is less an evil than too hasty action would be, when 
there is often so much at stake. Accuracy and care need 
not be sacrified for speed. As to the second ground, the 
need for technical skill, this is true in cases which depend 
on the opinions of physicians as to the physical or mental 
conditions of aliens. In such cases, however, the medical 
experts do not make the decisions. They act only as wit- 
nesses as they do in judicial proceedings. The decisions 
are rendered by immigration officers. It may be ques- 
tioned whether immigration officers may be called tech- 
nical experts. They must have knowledge of the law and 
of the rules and practices of the Department. They ac- 
quire experience and habits of decision from dealing with 
racial groups and types of personality. This is of value 
in that part of their work which consists of detecting 
violations of the law and gathering evidence in the prepa- 
ration of cases. It is useful in the detective or police 
functions. In a judge, however, its value is questionable. 
Department officers have to act as judges as well as detec- 
tives. For the exercise of the function of judges the one 
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kind of technical expertness most necessary is a judicial 
attitude of mind. Persons trained in the judicial process 
are better equipped for such work than administrative 
officers. 

As to the third ground, economy of expenditure, the 
present system has that merit. In the conduct of a hear- 
ing only three government employees need be used, an 
inspector, an interpreter, and a stenographer. Often the 
same person, an immigrant inspector, performs the func- 
tions of all three. Additional economy is secured in many 
cases by having the same inspector conduct the case 
through the local proceedings from start to finish, inves- 
tigating, recommending that the warrant be applied for, 
serving it and making the arrest, conducting the hearing, 
preparing the transcript of the testimony and making the 
recommendation to the Department at Washington. In 
the Department the time of one member of the Board of 
Review and a small portion of the time of the chairman 
are used in an individual case. In most cases final ad- 
ministrative action has to be based upon the recommenda- 
tions of these officers so that the time required by the final 
administrative action is small. For the most part these 
administrative officers are paid less than are judges, prose- 
cutors and counsel who take part in the judicial process. 
The greater formalities of the latter increase the safe- 
guards but they add to the expense. 

This argument of economy makes a nice case for the 
reconciliation of the conflicting interests of the public 
and of the accused alien. In certain types of cases the 
economy seems justified. The issues are so simple that 
they can be easily investigated and settled by administra- 
tive action. The best examples of such cases are those 
where deportation is sought because of conviction of 
crime after entry and the issue depends upon the securing 
of a proper copy of a court record. In many other cases, 
however, there is no appearance of simplicity. There is a 
sharp conflict of testimony and the issues are similar to 
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those in a criminal trial. Moreover it is the possibility 
that in the case which on the record as prepared by the 
single inspector as a part of his routine looks so simple 
there may be facts which have been overlooked or con- 
siderations which have been disregarded that makes the 
argument of economy one to be questioned. 
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LAW AND ADMINISTRATIVE DISCRETION 


Those principles of the law of transportation enunci- 
ated by the courts with relation to the necessity for pre- 
liminary resort to the Interstate Commerce Commission 
afford an interesting study of the necessity for preliminary 
fact-finding administrative tribunals.’ The postpone- 
ment of the exercise by litigants of their common law or 
statutory remedies by first compelling resort to the Inter- 
state Commerce Commission is the more interesting when 
considered in the light of the “saving clause” of the In- 
terstate Commerce Act which specifically preserves exist- 
ing common law or statutory remedies.” These principles 
have recently been extended to cases arising under the 
Shipping Act.* They are equally applicable to the inter- 
state transmission of messages and facilities.* 

It is the purpose of this article to show the extent to 
which the courts have refused to assume original juris- 
diction in cases arising under the Interstate Commerce 
Act, so that the practitioner may have the practical bene- 
fit of knowing in what cases he must first seek his client’s 

1 The relationship of these tribunals, in general, to the administration of the 


law is the subject of a learned discussion by ProrEssor JoHN DicKINSON, in 
his ADMINISTRATIVE JUSTICE AND SUPREMACY OF LAw (1927 

2 Sec. 22 (1) of the Interstate Commerce Act, 24 Stat. L. 379, ch. 104, 
approved February 4, 1887, has, from the beginning, contained this clause: 
. . . and nothing in this act contained shall in any way abridge or alter the 
remedies now existing at common law or by statute, but the provisions of this 
act are in addition to such remedies.” 

3U. S. Navigation Co. v. Cunard S. S. Co., Ltd., 284 U. S. 474, 76 L. ed. 
36, 52 Sup. Ct. 247 (1932). 

4 Okla.-Ark. Tel. Co. v. S. W. Bell Tel. Co., 45 F. fo 995, 76 A. L. R. 
994 (C. C. A. 8th, 1930). Certiorari denied, 283 U. S. 822, 75 L. ed. 1437, 
51 Sup. Ct. 346 (1932). 
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remedy before the Interstate Commerce Commission and 
in what cases he may seek redress directly in the courts. 
The title might well have been “The Aftermath of the 
Abilene Case.” ° 

It may now be considered settled law that questions 
essentially of fact and those involving the exercise of ad- 
ministrative discretion, which are within the jurisdiction 
of the Interstate Commerce Commission, are primarily 
within its exclusive jurisdiction. In these cases, with cer- 
tain exceptions hereinafter treated, a remedy must be 
sought there before the jurisdiction of the courts may be 
invoked. As the later discussion will show, the rule is 
more capable of clear statement than of application.* 

It is likewise settled law that the orders of the Inter- 
state Commerce Commission are final unless (1) beyond 
the power which it could constitutionally exercise, (2) be- 
yond its statutory power, (3) based upon a mistake of 
law, (4) fixing a rate so low as to be confiscatory, in vio- 
lation of the constitutional prohibition against taking 
property without due process of law, (5) unsupported by 
evidence, or (6) involving the exercise of authority in 
such a manner as to be within the elementary rule that 
the substance, and not the shadow, determines the validity 
of the exercise of the power.’ Here, again, the rule is 
more easily stated than applied.* There is, then, a very 
considerable field of the law wherein litigants must first 
apply to the Interstate Commerce Commission for re- 
dress of their wrongs, and where, after that Commission 
has decided the case, the courts will not substitute their 
judgment for that of the Commission. It must be re- 


5 Texas & Pacific Ry. Co. v. Abilene Cotton Oil -Co., 204 U. S. 426, 51 L. 
ed. 553, 27 Sup. Ct. 350, 9 Ann. Cas. 1075 (1907). 


® For a learned discussion of the difficulty in distinguishing between “ques- 
tions of fact” and “questions of law,” see DicKINsoN, ADMINISTRATIVE Jus- 
TICE AND SUPREMACY oF Law, 50-55. This author likewise —" ‘admin- 
istrative discretion” at length, pp. 109-110, 168-170, 200-202, 3. 

71. C. C. v. Union Pacific R. Co., 222 U. S. 541, 547-548, : L. ed. 308, 32 
Sup. Ct. 108 (1912). 

8 DICKINSON, supra 157-176; SHARFMAN, THE INTERSTATE COMMERCE CoM- 
MISSION, Vol. II, 52. 
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membered, too, that “negative” orders’ of the Commission 
will not be reviewed by the courts.” 

It is said that the remedies afforded by the Interstate 
Commerce Act have been held exclusive only where ad- 
ministrative questions have been involved. But the tend- 
ency to extend the requirement of a preliminary inquiry 
by the Interstate Commerce Commission is marked. It 
seems evident that the Supreme Court, after first holding 
in the Abilene Case” that prior resort to the Interstate 
Commerce Commission must first be had where uniform- 
ity of rates is affected by the decision of a question of 
fact, now insists upon prior resort to the Commission 
wherever complicated questions of fact will arise and 
experience in technical matters is required.” One reason 
assigned for this attitude on the part of the courts is their 
desire for the “enlightened judgment of the Commission 
upon the facts.” ** Another assigned reason is that it is 
the duty laid upon the Commission in the first instance 
by the Interstate Commerce Act.’* Though never directly 
assigned as a reason, it may be due to their fear of exer- 


® Orders which deny affirmative relief to complainants. 


10 Proctor and Gamble Co. v. U. S., 225 U. S. 282, 56 L. ed. 1091, 32 Sup. 
Ct. 76 (1912). 


11 See note 5, supra. 


12 The importance to the commerce of the country of the exclusive, initial 
jurisdiction committed to the Interstate Commerce Commission has many times 
been stated by the Supreme Court. The Abilene Case, supra note 5; Balti- 
more & Ohio R. Co. v. U. S. ex rel. Pitcairn Coal Co., 215 U. S. 481, 54 L. 
ed. 292, 30 Sup. Ct. 164 (1910); Morrisdale Coal & Coke Co. v. Pennsylvania 
R. Co., 230 U. S. 304, 57 L. ed. 1494, 33 Sup. Ct. 938 (1913); Minnesota 
Rate Cases (Simpson v. Shepard), 230 U. S. 352, 57 L. ed. 1511, 33 Sup. Ct. 
729 (1913), 48 L. R. A. (nN. s.) 1151, Ann. Cas. 1916A, 18 (1916); Texas & 
Pacific R. Co. v. American Tie & Lumber Co., 234 U. S. 138, 58 L. ed. 1255, 
34 Sup. Ct. 885 (1914); Pennsylvania R. Co. v. Clark Bros. Coal Mining Co., 
238 U. S. 456, 59 L. ed. 1406, 35 Sup. Ct. 896 (1915); Loomis v. Lehigh 
Valley R. Co., 240 U. S. 43, 60 L. ed. 517, 36 Sup. Ct. 228 (1916); Director 
General v. Viscose Co., 254 U. S. 498, 65 L. ed. 372, 41 Sup. Ct. 151 (1921). 


13“Whilst the court has, in the discharge of its duties, been at times con- 
strained to correct erroneous constructions which have been put by the Com- 
mission upon the statute, it has steadfastly refused, because of the fact just 
stated, to assume to exert its original jurisdiction on the facts, where, under 
the statute, it was entitled, before approaching the facts, to the aid which must 
necessarily be afforded by the previous enlightened judgment of the Commis- 
sion upon such facts.” East Tenn. V. & G. Ry. Co. v. I. C. C, 181 U. S. 1, 
27, 45 L. ed. 719, 21 Sup. Ct. 516 (1901). 

147, C. C. v. Clyde Steamship Co., 181 U. S. 29, 45 L. ed. 729, 21 Sup. Ct. 
512 (1901). ; 
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cising an unconstitutional legislative or administrative 
power.” The first reason is perhaps the most plausible. 
The Supreme Court has been quite willing to grant the 
“expertness” of the Interstate Commerce Commission.“ 
The Commission, in turn, has been quite willing to admit 
its superior qualifications." 

It may, of course, readily be conceded that there is a 
well-defined class of cases where preliminary resort to 
the Interstate Commerce Commission is necessary in or- 
der that there may be obtained that uniformity of ruling 
upon which must depend appropriate protection from un- 
reasonable exactions and unjust discriminations." With- 
out the comprehensive study of an expert body continu- 
ously engaged in administrative supervision the purpose 
of Congress in enacting the Interstate Commerce Act 
could not be accomplished. Then, too, there are those 
cases involving rate-making and rate-changing which, of 
necessity, must first be decided by the Commission. A 
careful reading of the Interstate Commerce Act makes it 
clear that the whole subject of rate-making and rate- 
changing, by carriers subject to the provisions of that 
Act, was intended by Congress to be controlled either by 
its direct enactments or by the agency of the Interstate 
Commerce Commission, established for that purpose. In 
the exercise, to that end, of the plenary power to regulate 
commerce, conferred by the Constitution, Congress, in 


15 This is suggested by Keller v. Potomac Electric Power Co., 261 U. S. 
428, 67 L. ed. 731, 43 Sup. Ct. 445 (1922). 


16 The Supreme Court has ascribed to the findings of the Commission the 
strength due to the judgments of a tribunal “appointed by law and informed 
by experience.” Ill. Cent. R. Co. v. I. C. C., 206 U. S. 441, 51 L. ed. 1128, 
27 Sup. Ct. 700 (1907). 

17 The Commission early described itself as “a special tribunal continually 
engaged in an administrative and semi-judicial capacity in investigating rail- 
way rates and practices.” Page v. D. L. & W. R. Co, 6 1. C. C. 548, 553 
(1896). Commissioner Eastman recently expressed the view that the Commis- 
sion “occupies a daily front seat upon the stage, while the Supreme Court of 
necessity is only an occasional visitor in the balcony.” Excess Income of St. 
Louis & O’Fallon R. Co., 124 I. C. C. 3, 51. 

18 A typical example is Board of R. R. Comm. of N. Dak. v. Great North- 
ern Ry. Co., 281 U. S. 412, 74 L. ed. 936, 50 Sup. Ct. 391 (1930). 
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the interest of the public, denounced as unlawful certain 
practices theretofore in vogue. Some of these it penal- 
ized as contra bonos mores, and others it subjected to the 
administrative authority of the Interstate Commerce 
Commission, for the purpose of insuring uniformity with, 
and conformity to, the scheme of regulation imposed by 
the Act.”° 

Moreover, it must be remembered that the Interstate 
Commerce Commission can seldom decide a rate case 
merely upon the evidence formally presented to it. In 
this respect it is radically different from a court. The 
ordinary court determines only the rights of the parties 
before it, but every decision of the Interstate Commerce 
Commission in rate cases involves the rights of parties 
who are not present. Any important readjustment of 
rates applies not only to the complainant but also to all 
shippers under those rates, and frequently, as a commer- 
cial necessity, to carriers who are not before the Com- 
mission in a particular case. In addition to the evidence 
formally presented to the Commission, it must consider 
the effect of a ruling in any given case upon carriers, 
shippers, or localities not represented. It is obvious, 
therefore, that the determination of almost every rate 
case requires consideration of conditions, tariffs, and sta- 
tistics which are not formally presented to the Commis- 
sion, but of which it must take notice in order faithfully 
to perform its duties. It is, perhaps, not too much to say 
that not a single rate case arising before the Commission 
could be decided properly if all parties thereto were 
bound by the rules of evidence applying to the introduc- 
tion of testimony in the courts.” 

The self-denying attitude of the courts in permitting 
so large a measure of “administrative discretion” is justi- 
fied on the ground that it is a recognition that “the exer- 
cise of skilled discretion constitutes a necessary condition 


19 American Sugar Refinery Co. v. Delaware, L. & W. Ry. Co., 207 Fed. 733 
(C. C. A. 3d, 1913). 
2022 Annual Reports, I. C. C. (1908), pp. 9-10. 
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for the performance of their own judicial functions.” ” 
There is, therefore, a considerable field of commerce law 
wherein preliminary resort to the Interstate Commerce 
Commission is necessary. Those cases will now be dis- 
cussed according to their subject-matter.” 


REASONABLENESS OF TARIFFS OR PRACTICES 


At common law, where a carrier refused to receive 
goods offered for carriage except on the payment of an 
unreasonable sum, the shipper had a right of action in 
damages. Likewise, when a carrier accepted goods, with- 
out the payment of the cost of carriage or an agreement 
as to the price to be paid, and made an unreasonable 
exaction as a condition of the delivery of the goods, an 
action could be maintained to recover the excess over a 
reasonable charge. It is also settled that an action may 
be maintained to recover the charge even where, on the 
receipt of goods by a carrier, an exorbitant charge is 
stated and coercively collected, either in advance or at the 
completion of the service.** This was the state of the law 
at the time the Interstate Commerce Act was enacted.™* 
It must be conceded that the Act did not, in so many 
words, abrogate such a right. Repeals by implication are 
not favored, and a statute will not be construed as taking 
away a common law right existing at the date of its enact- 
ment unless that result is imperatively required. 


When the Interstate Commerce Act was enacted, there 
was contrariety of opinion as to whether, when a rate 
charged by a carrier was, in and of itself, reasonable, the 


*1 Sharfman thus justifies it. See, supra note 8, vol. II, p. 405. 


22 The courts have rather uniformly treated all cases arising under the Inter- 
suet Commerce Act upon the same footing, and regardless of the particular 
subject-matter involved, cases of one kind are being constantly cited in the 
opinions as authority governing others. 

232 Kent, Comm. 599, and note a; 2 Smiru, Leap. Cas., pt. 1, 8th ed. 
(Hare & W. notes), p. 547. 

24 February 4, 1887, 24 Srat. L. 379, ch. 104. Originally it was the Act to 
Regulate Commerce. By Section 441 of the Transportation Act, 1920, 41 Srar. 
L. 499, it was given, officially, the title Interstate Commerce Act, by which it 
had theretofore been popularly known. 
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person from whom such a charge was exacted had, at 
common law, an action against the carrier because of dam- 
age asserted to have been suffered from a discrimination 
against said person or from a preference given by the 
carrier to another.” This new legislation was intended 
to afford an effective means for redressing the wrongs re- 
sulting from unjust discrimination and undue preference. 
To provide for these subjects was among the principal 
purposes of the Act.** The means by which these great 
purposes were to be accomplished was the placing upon 
all carriers the positive duty of establishing schedules 
which should have a uniform application to all, and 
which should not be departed from so long as the estab- 
lished schedules remained unaltered in the manner pro- 
vided by law.” 

There is an indissoluble unity, therefore, between the 
provision for the establishment and maintenance of rates 
until corrected in accordance with the statute and the 
statutory prohibition against preferences and discrimina- 
tion. Violations of the statute as to preferences and dis- 
criminations would inevitably follow, unless the require- 
ment of a uniform standard of rates is complied with. 
This is clearly so; for if the standard of rates, fixed in the 
mode provided by statute, could be treated by a court and 
jury as unreasonable, without prior action by the Inter- 
state Commerce Commission, a shipper might obtain re- 
lief upon the basis that the established rate was unreason- 
able. In this manner, he would receive a preference or 
discrimination not enjoyed by those against whom the 
schedule of rates was continued in force. If, without 
prior action by the Commission, power might be exerted 
by courts and juries generally to determine the reason- 
ableness of an established rate, it would follow that, un- 


25 Parsons v. Chicago & N. W. R. Co., 167 U. S. 447, 455, 42 L. ed. 231, 
17 Sup. Ct. 887 (1897); I. C. C. v. Baltimore & O. R. Co., 145 U. S 263, 275, 
36 L. ed. 699, 12 Sup. Ct. 844 (1892). 

267. C. C. v. Cincinnati, N. O. & T. P. R. Co., 167 U. S. 479, 494, 42 L. 
ed. 243, 17 Sup. Ct. 896 (1897). 

27 Ibid. note 26. 
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less all courts reached an identical conclusion, a uniform 
standard of rates in the future would be impossible. The 
standard would fluctuate and vary, depending upon the 
divergent conclusions as to reasonableness reached by the 
various courts called upon to consider the subject as an 
original question. The recognition of such a power in 
the courts is wholly inconsistent with the administrative 
power conferred upon the Interstate Commerce Commis- 
sion, and with its duty of seeing that the statutory require- 
ment as to uniformity and equality of rates is observed. 
If the power had been left in the courts to grant relief 
upon the complaint of any shipper, on the theory that the 
established rate should be disregarded and treated as un- 
reasonable, without reference to previous action by the 
Commission in that regard, no reason could be perceived 
for enacting the provision endowing the Commission with 
power not only to award reparation to a shipper, but also 
to command the carrier to desist from violation of the Act 
in the future. 

These considerations would logically lead to the con- 
clusion that the objectives of the Interstate Commerce Act 
could be accomplished only by requiring that the Inter- 
state Commerce Commission adjudicate the reasonable- 
ness of an attacked rate before a shipper be allowed to 
maintain in court an action for the recovery of damages 
due to the exaction of an unreasonable rate. Section 9 of 
the Act, however, gave to any party damaged by a viola- 
tion of any provision of the Act the right either to bring 
suit in the proper circuit court or to present his claim to 
the Commission, and Section 22 of the Act specifically 
preserved the common law remedies theretofore exist- 


°8 This section provided, in part, “that any person or persons claiming to be 
damaged by any common carrier subject to the provisions of this Act may 
either make complaint to the Commission, as hereinafter provided for, or may 
bring suit in his or their own behalf for the recovery of the damages for which 
such common carrier may be liable under the provisions of this Act, in any 
district or circuit court of the United States of competent jurisdiction; but 
such person or persons shall not have the right to pursue both of said remedies, 
and must, in each case, elect which one of the two methods of procedure here- 
in provided for he or they will adopt.” Supra note 24. 
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ing.” The common law right of a shipper to recover, in 
the courts, damages for the exaction of unreasonable rates 
was unquestioned, and this right was not expressly abro- 
gated by any provision of the statute, but was, on the con- 
trary, expressly preserved. 

With this situation was the Supreme Court faced when 
it was called upon to decide the now famous Abilene 
Case.” The Abilene Cotton Oil Company had shipped 
certain cotton seed from points in Louisiana to its factory 
in Abilene, Texas. It claimed that the charges made by 
the Texas & Pacific Railway Company for this service 
were exorbitant, and brought suit in the State court” to 
recover the excess of those charges above a reasonable 
rate. The rates under which the cotton seed moved had 
been duly filed with the Interstate Commerce Commis- 
sion and were the lawful rates applicable to the move- 
ment of that commodity. The Railway Company con- 
tended that the reasonableness of these rates could not be 
contested in court, and certainly not in the State court. 
The trial court, upon findings of fact, concluded (1) that 
the shipment was an interstate shipment; (2) that the 
defendant had complied with the Interstate Commerce 
Act, and the said rates and classifications were thereby 
properly established and in force, except that the rate 
charged on cotton seed in carload lots was unreasonable 
and excessive; and (3) that the rate charged by the de- 
fendant was that established under the Interstate Com- 
merce Act. Upon these conclusions judgment was given 
for the Railway Company. When the case came to be 
disposed of by the Texas Court of Civil Appeals the only 
question considered was whether, consistently with the 
Interstate Commerce Act, there was power in the court to 
grant relief upon the finding that the rate charged for an 
interstate shipment was unreasonable, although said rate 


29 See note 2, supra. 
30 See note 5, supra. 
81 District Court of Taylor County, Texas. 
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was the one fixed by the duly published rate sheet, when 
that rate had not been found by the Interstate Commerce 
Commission to be unreasonable. That court reversed the 
judgment of the trial court and the case came to the Su- 
preme Court of the United States on a writ of error. The 
question presented to the Supreme Court was the scope 
and effect of the Interstate Commerce Act upon the right 
of a shipper to maintain an action at law against a com- 
mon carrier to recover damages because of the exaction 
of an alleged unreasonable rate, although the rate col- 
lected and complained of was the rate stated in the sched- 
ule filed with the Interstate Commerce Commission and 
published according to the requirements of the Inter- 
state Commerce Act, and which it was the duty of the 
carrier, under that law, to enforce as against shippers, 
there having been no adjudication by the Interstate Com- 
merce Commission that the rate charged and collected 
was unreasonable. 


The Supreme Court chose the “practical” rather than 


the “legal” horn of the dilemma and, in the face of the 
express statutory provisions of the Interstate Commerce 
Act, denied the existence of a remedy in the courts in the 
absence of a prior determination of unreasonableness of 
the rate by the Interstate Commerce Commission. After 
considering the character of the Interstate Commerce Act 
as a whole, the evils sought to be remedied thereby, and 
the means adopted for the realization of its purposes, it 
concluded that Section 22 of that Act could not be con- 
strued as continuing in shippers a common law right, the 
continued existence of which would be absolutely incon- 
sistent with the other provisions of the statute. The 
court, therefore, by judicial legislation,” gave practical 
effect to the intent of Congress to make the Interstate 


32 “T recognize without hesitation that judges do and must legislate, but they 
can do so only interstitially; they are confined from molar to molecular mo- 
tions.”—Dissenting opinion of Mr. Justice Holmes, Southern Pacific Co. v. 
Jensen, 244 U. S. 205, 218, 61 L. ed. 1086, 37 Sup. Ct. 524 (1917). 
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Commerce Commission the agency for the determination 
of the reasonableness of rates. 

In addition to the allegation that the rate charged was 
unreasonable, there were in this case averments that the 
rate exacted was discriminatory, constituted an undue 
preference, and amounted to charging more for a shorter 
than a longer haul. It may, therefore, be said that the 
matter complained of involved the question of the reason- 
ableness of the charge when taking into consideration the 
circumstances of the location of the complainant’s plant, 
competition with other lines, amount of tonnage, and 
many other circumstances. All of these are questions 
peculiarly within the domain of the Interstate Commerce 
Commission to investigate and decide, since the inquiry 
is essentially one of fact and of discretion in technical 
matters. Uniformity is obtainable only if such determi- 
nations are left to that Commission. 

The Supreme Court did not in this case suggest the ex- 
tent to which it would review or revise the findings and 
conclusions reached by the Interstate Commerce Com- 
mission. Later, however, in another case,” the court inti- 
mated that the findings of the Commission in such cases 
“would not be lightly disturbed.” 


The doctrine of the Abilene Case has been continuously 
extended by the courts until it may now be considered 
settled law that whenever a rate, rule, or practice is at- 
tacked as unreasonable or as unjustly discriminatory, 
there must be preliminary resort to the Interstate Com- 
merce Commission. Sometimes this is required because 
the function being exercised is in its nature administra- 
tive, in contradistinction to judicial. But, ordinarily, the 
determining factor is not the character of the function, 
but the character of the controverted question, and the 
nature of the inquiry necessary for its solution. To de- 
termine what rate, rule, or practice shall be deemed rea- 


33111. Cent. R. Co. v. I. C. C., 206 U. S. 441, 51 L. ed. 1128, 27 Sup. Ct. 
700 (1907). ; 
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sonable for the future is a legislative or administrative 
function. To determine whether a shipper has, in the 
past, been wronged by the exaction of an unreasonable 
or discriminatory rate is a judicial function. But, pre- 
liminary resort to the Interstate Commerce Commission 
is required alike in the two classes of cases, because the 
inquiry is essentially one of fact and discretion in tech- 
nical matters, and uniformity can be secured only if its 
determination is left to the Commission. Again, such de- 
terminations require consideration of voluminous and 
conflicting evidence, for the adequate appreciation of 
which acquaintance with many intricate facts of trans- 
portation is indispensable. This acquaintance is possessed 
only by the Interstate Commerce Commission.” 

The rule that the Interstate Commerce Commission 
must make the preliminary determination of the reason- 
ableness of a rate, rule, or practice, is not limited to those 
cases where the question involved is whether a particular 
rate is reasonable, or a particular practice is discrimina- 
tory. It also applies to any practice of a carrier which 
gives rise to the application of a new rate.” Prima facie 
equal treatment to all is reasonable treatment. It is only 
where there is some variation from a published regula- 
tion or practice established by a carrier, not contrary to 
law or to an order of the Interstate Commerce Commis- 
sion, that a court has the power to intervene in the ab- 
sence of preliminary action by the Commission.” 

The rule that all attacks upon the reasonableness of 


34 Great Northern Ry. Co. v. Merchants’ Elevator Co., 259 U. S. 285, 66 L. 
ed. 943, 42 Sup. Ct. 477 (1922). 


35 Texas & Pacific R. Co. v. American Tie & Lumber Co., 234 U. S. 138, 
58 L. ed. 1255, 34 Sup. Ct. 885 (1914); Pennsylvania R. Co. v. Puritan Coal 
Mining Co., 237 U. S. 121, 59 L. ed. 867, 35 Sup. Ct. 484 (1915); Pennsyl- 
vania R. Co. v. Clark Bros. Coal Mining Co., 238 U. S. 456, 59 L. ed. 1406, 
35 Sup. Ct. 896 (1915); Northern Pacific Ry. Co. v. Solum, 247 U. S. 477, 
62 L. ed. 1221, 38 Sup. Ct. 550 (1918); Pennsylvania R. Co. v.C.& O.C.& 
C. Co., 297 Fed. 249 (S. D. N. Y. 1923). In the Solum Case the rule was 
applied where the issue was whether a carrier’s practice of routing its intra- 
state shipments over its interstate line, instead of its intrastate line, for which 
a lower rate had been prescribed, was reasonable. 


cons Pennsylvania R. Co. v. C. & O. C. & C. Co., 297 Fed. 249 (S. D. N. Y. 
3). 
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rates must be presented first to the Interstate Commerce 
Commission has been so closely adhered to by the courts 
that it has been applied even when the issue is raised in 
defense of an action against the shipper for undercharges, 
and in the face of the fact that the defendant shipper’s 
right to present the matter to the Commission was barred 
by the statute of limitations.” It has also been applied in 
an action against a telegraph company for alleged neg- 
ligence in the transmission of a telegram, where the un- 
reasonableness of a rule as to repetition of messages was in 
issue.” 

Where the Interstate Commerce Commission has, after 
investigation and hearing, approved rates filed by car- 
riers, the question of their reasonableness and nondis- 
criminatory character becomes settled.” 


DIVISIONS OF JOINT RATES 


Courts have no power to fix rates,** since the function 


of rate-making is legislative in character.” The fixing 
of rates is an incident to the regulation of commerce, and 
that power is conferred by the Constitution upon Con- 
gress.** Whether the rate, when fixed, is reasonable, is a 
question for judicial determination.** Since the fixing of 
a rate is a legislative function, it follows that the fixing 
of the divisions of rates is also a legislative function, and, 


37 Davis v. Krauss Bros. Lbr. Co., 25 F. (2d) 888 (E. D. La. 1928). 

38 Williams v. Western Union Tel. Co., 203 Fed. 140 (E. D. Pa. 1913). 

39 Keogh v. Chicago & N. W. Ry. Co., 260 U. S. 156, 67 L. ed. 183, 43 Sup. 
Ct. 47 (1922); Los Angeles Switching Case, 234 U. S. 294, 57 L. ed. 1319, 
34 Sup. Ct. 814 (1914). 

40 Maximum Rate Cases, 167 U. S. 499, 42 L. ed. 243, 17 Sup. Ct. 896 (1897) ; 
Reagan v. Farmers’ L. & T. Co., 154 U. S. 397, 38 L. ed. 1014, 14 Sup. Ct. 
1047 (1894). 

41 Keller v. Potomac Electric Power Co., 261 U. S. 428, 400, 67 L. ed. 731, 
43 Sup. Ct. 445 (1922); Ohio Valley Co. v. Ben Avon Borough, 253 U. S. 
287, 289, 64 L. ed. 908, 40 Sup. Ct. 527 (1920); Louisville & N. R. Co. v. 
Garrett, 231 U. S. 298, 305, 58 L. ed. 229, 34 Sup. Ct. 48 (1913); I. C. C. 
v. Humboldt Steamship Co., 224 U. S. 474, 483, 56 L. ed. 849, 32 Sup. Ct. 
556 (1912); Prentis v. Atlantic Coast Line, 211 U. S. 210, 226, 53 L. ed. 150, 
29 Sup. Ct. 67 (1908). 

42 Art. 1, sec. 8, cl. 3. 

43 Chicago, etc., Ry. Co. v. Minnesota, 134 U. S. 418, 33 L. ed. 970, 10 Sup. 
Ct. 462 (1890). . 
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so far as interstate through rates are concerned, the func- 
tion must be exercised by the Interstate Commerce Com- 
mission. ‘That duty is specifically laid upon the Com- 
mission by the Interstate Commerce Act.“ It is well 
settled, therefore, that the question of the reasonableness 
of joint rates will not be considered by the courts until 
after there has been a determination of the question by 
the Interstate Commerce Commission.*” The Supreme 
Court has gone so far as to apply this rule where the In- 
terstate Commerce Commission, in a proceeding before 
it, recognized a railroad as a common carrier entitled to 
allowances or divisions, but failed to fix those divisions at 
the time it fixed the joint maximum rates. The theory of 
this rule is that courts may not exercise administrative au- 
thority delegated to the Commission even when the Com- 
mission fails or refuses to exercise it.” In like manner, 
reparation for unjust divisions of through rates in the past 
must first be acted upon by the Commission.“ 


CONSTRUCTION OF TARIFFS OR RULES 


Issues of the reasonableness of rates, or of practices, 
must, as has been stated, be first submitted to the Inter- 
state Commerce Commission. Where, however, there is 
involved only the construction of a tariff or schedule so 
as to determine what rate applied to the shipment in con- 
troversy, a purely legal question, and no question of the 
reasonableness of the rate is raised, an action may be main- 
tained in court without first submitting the issue to the 
Interstate Commerce Commission.” The State courts ap- 


44 Section 15 (1), (3) and (6). Supra note 24. 

45 The Orient Divisions Case (U. S. v. Abilene & S. R. Co.), 265 U. S. 
274, 68 L. ed. 1016, 44 Sup. Ct. 565 (1924); Backus-Brooks Co. v. Northern 
P. Ry. Co., 21 F. (2d) 4 (C. C. A. 8th, 1927), certiorari denied, 275 U. S. 
562, 72 L. ed. 427, 48 Sup. Ct. 120 (1927). 

46 Manufacturers’ Ry. Co. v. U. S., 246 U. S. 457, 62 L. ed. 831, 38 Sup. Ct. 
383 (1918). 

47 Backus-Brooks Co. v. Northern P. Ry. Co., note 45, supra. 

48 Hite v. Central R. Co. of N. J., 171 Fed. 370, 96 C. C. A. 326 (C. C. A 
3d, 1909); National Pole Co. v. Chicago & N. W. R. Co., 211 Fed. 65, i 
C.'C. A. 561 (C. C. A. 7th, 1914); Gimbel Bros., Inc., v. Barrett, 226 Fed. 
623, 141 C. C. ‘A. 379 cc. C. A. 3d, 1915) ; National Elevator Co. v. Chicago, 
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ply the same rule as the Federal courts.** Where the ac- 
tion is for the recovery of freight paid, the jurisdiction of 
these courts is concurrent.” In some cases it has been 
held that even the fact that discrimination is involved 
does not put the matter exclusively in the hands of the 
Interstate Commerce Commission.” It is not necessary in 
order to secure uniformity in construction of interstate 
tariffs filed with the Commission that all questions con- 
cerning their construction should be first presented to it.” 
In practice, the courts have gone so far, without prelimi- 
nary action by the Interstate Commerce Commission, as 
to determine whether a shipper has so complied with tar- 
iff provisions as to entitle him to the benefit of tariff priv- 
ileges, such as milling in transit.’ The rule just stated 
applies only where the rights of the parties depend en- 
tirely upon the legal construction of tariffs and where 
questions of fact or of administrative discretion are en- 
tirely absent.* The question of the application of the 
tariff in a particular case becomes one involving issues 
essentially of fact (1) where technical words or phrases 
not easily understood are employed, or (2) where the 
construction of the tariff requires a determination of 
whether or not the words used therein have a technical 
meaning different from their ordinary meaning. In such 
M. & St. P. Ry. Co., 246 Fed. 588, 158 C. C. A. 588 (C. C. A. 8th, 1917) ; 
Pennsylvania R. Co. v. Puritan Coal Mining Co., 237 U. S. 121, 59 L. ed. 867, 


35 Sup. Ct. 484 (1915); Pennsylvania R. Co. v. Sonman Shaft Coal Co., 242 
U. S. 120, 61 L. ed 188, 37 Sup. Ct. 46 (1916). 


49 Hardaway v. Southern Ry. Co., 90 S. C. 477, 73 S. E. 1020, Ann. Cas. 
1913D, 266 (1912); Kansas City Southern Ry. Co. v. Tonn, 102 Ark. 20, 143 
S. W. 579 (1912); Southern Pac. Co. v. Fry & Bruhn, 82 Wash. 9, 143 Pac. 
163 (1914); Western, etc., Co. v. White Prov. Co., 142 Ga. 246, 82 S. E. 
644 (1914) ; cf. Eastern Ry. Co. v. Littlefield, 237 U. S. 140, 59 L. ed. 878, 35 
ae Ct. 489 (1915); Illinois Central R. Co. v. Mulberry Hill Coal Co., 238 

U. S. 275, 59 L. ed. 1306, 35 Sup. Ct. 760 (1915). 

50 Chicag o, B. & Q. R. Co. et al. v. Feintuch, 191 Fed. 482, 112 C. C. A. 

126 (C. c A. 9th, 1911). 


51 Pennsylvania R. Co. v. International Coal Mining Co., 230 U. S. 184, 57 
L. ed. 1446, 33 Sup. Ct. 893 (1913); Mitchell Coal & Coke Co. v. Pennsyl- 
vania R. Co., 230 U. S. 247, 57 L. ed. 1472, 33 Sup. Ct. 916 (1913). 


52 See note 34, supra. 


53 Carson Lumber Co. v. St. Louis & S. F. R. Co., 209 Fed. 191, 126 C. C. A. 
139 (C. C. A. 8th, 1913). 


54 Famechon v. Northern P. Ry. Co., 23 F. (2d) 307 (C. C. A. 8th, 1927). 
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cases there must be preliminary resort to the Commis- 
sion.” It is in the interest of uniformity that such deter- 
minations are left to the Commission.” The cases are 
numerous where the jurisdiction of the court was sus- 
tained, without preliminary resort to the Interstate Com- 
merce Commission, because the question involved was 
solely one of tariff construction, or otherwise a question of 
law, involving no administrative discretion.” 


PREFERENCES AND DISCRIMINATIONS 


In the drafting of the original Act to Regulate Com- 
merce, Congress utilized, so far as the similarity of con- 
ditions would permit, the experience of England in the 
regulation of its railways. Based upon similar English 
legislation,” Section 3 of the Act, which has through the 
years remained unchanged, made unlawful the giving of 
any undue or unreasonable preference or advantage to 
any particular person, company, firm, corporation or lo- 
cality. It likewise forbade undue or unreasonable preju- 
dices or disadvantages. Similarly, Section 2 of the Act” 
condemned unjust discrimination in any form. 


Although these prohibitions as to preferences and dis- 
criminations were far-reaching, the mechanism provided 
by the statute for the enforcement of the orders of the 


55 See note 34, supra. Also, Texas & Pacific R. Co. v. American Tie & 
Lumber Co., 234 U. S. 138, 58 L. ed. 1255, 34 Sup. Ct. 885 (1914); Davis v. 
Age-Herald Pub. Co., 293 Fed. 591 (C. C. A. 5th, 1923). 


56 Standard Oil Co. (Ind.) v. U. S., 283 U. S. 235, 75 L. ed. 999, 51 Sup. 
Ct. 429 (1931). 


57 Many of the cases are collected in the opinion of Mr. Justice Brandeis in 
Great Northern Ry. Co. v. Merchants’ Elevator Co., 259 U. S. 285, 66 L. ed. 
943, 42 Sup. Ct. 477 (1922). 


58 This section was modeled upon the second section of the English “Act 
for the Better Regulation of the Traffic of Railways and Canals” of July 10, 
1854, and the eleventh section of the Act of July 21, 1873, entitled “An Act to 
Make Better Provision for the Carrying Into Effect the Railway and _ 
Traffic Act, 1854, and for other purposes connected therewith.”—I. C. 
Baltimore & Ohio Ry., 145 U. S. 263, 36 L. ed. 699, 12 Sup. Ct. 844 ‘1950) 
Texas & Pacific Railway co. v. I. | = 162 U. S. 197, 40 L. ed. 940, 16 Sup. 
Ct. 666 (1896). 


59 This section was modeled upon Section 90 of the English “Railway Clauses 
Consolidated Act of 1854,” known as the “Equality Clause.” Texas & Pacific 
Ry. v. I. C. C., supra note 58; I. C. C. v. Alabama Midland Ry. Co., 168 U. S. 
144, 42 L. ed. 414, 18 Sup. Ct. 45 (1897). 
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Interstate Commerce Commission on the subject were 
deemed to be in many respects ineffective. Therefore, by 
the Act of March 2, 1889,” it was provided” that the cir- 
cuit and district courts of the United States should have 
jurisdiction, upon the relation of any person or persons, 
firm or corporation, alleging such violation by a common 
carrier of any of the provisions of the Act to Regulate 
Commerce as prevented the relator from having inter- 
state trafic moved by the said common carrier at the same 
rates as are charged, or upon terms or conditions as favor- 
able as those given by the said common carrier for like 
traffic under similar conditions to any other shipper, to 
issue a writ or writs of mandamus against the carrier com- 
manding it to move and transport the traffic, or to furnish 
cars or other facilities for transportation to the party ap- 
plying for the writ.” This provision was added for the 
obvious purpose of making the remedial processes of the 
Act more speedy and efficacious. 

Section 4 of the Hepburn Act,” of June 29, 1906, gave 
operative effect to the orders of the Interstate Commerce 
Commission without the sanction of previous judicial au- 
thority; and endowed the Commission with power, upon 
complaint, to correct by its order practices found to be 
unduly prejudicial or unjustly discriminatory. This or- 
der, it was provided, should have effect within the period 
fixed in the statute. The section also provided penalties 
and forfeitures to enforce these provisions. 

Section 10 of the Act of March 2, 1889, besides empow- 
ering the use of the writ of mandamus to compel the fur- 
nishing of cars and other facilities for transportation, also 
authorizes the use of that writ for the purpose of compel- 
ling the movement of traffic “at the same rates as are 
charged, or upon terms or conditions as favorable as those 


60 25 Star. L. 862 (1889). 
61 bid. Section 10. 


62 This provision is now Section 23 of the Interstate Commerce Act. Supra 
note 24. 


63 34 pu L. 589 (1906). 
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given, by said common carrier for like traffic under simi- 
lar conditions to any other shipper.” The Supreme 
Court, observing this fact and following the reasoning 
and the principle of the Abilene Case," held in the Pit- 
cairn Case that the remedy afforded by the above sec- 
tion, in the cases which it embraces, must be limited either 
to the compelling of the performance of duties which are 
so plain and so independent of previous administrative ac- 
tion by the Interstate Commerce Commission as not to 
require a prerequisite exertion of power by that tribunal, 
or to the compelling of the performance of duties which 
plainly arise from the obligatory force which the statute 
attaches to the orders of the Commission, rendered within 
the lawful scope of its authority, until such orders are set 
aside by the Commission or enjoined by the courts. 

For violations of the discrimination provisions of the 
Act, the offending carrier is subjected to a civil suit by the 
shipper for damages. It may also be proceeded against 
by a criminal proceeding.” However, prior to the Elk- 
ins Act™ there was not, in terms, jurisdiction conferred 
upon courts of equity to restrain railroad companies from 
discriminating in rates. Whether a court of equity, under 
its general chancery jurisdiction, had power to restrain 
discrimination in rates, and whether that power could be 
invoked at the instance of the Government, were the ques- 
tions presented to the court in United States v. Michigan 
Cent. R. Co.,” a case involving a violation occurring be- 
fore the passage of the Elkins Act, although the proceed- 
ing was initiated in the courts after that Act was passed. 
In answering both questions in the affirmative, the court 


64 See note 5, supra. 
65 Baltimore & Ohio R. Co. v. U. S. ex rel. Pitcairn Coal Co., 215 U. S. 
481, 54 L. ed. 292, 30 Sup. Ct. 164 (1910). 


66 Section 10 (4) of the Interstate Commerce Act, originally enacted by 
Section 2 of the Act of March 2, 1889 (25 Start. L. 858), and amended by 
Section 10 of the Mann-Elkins Act of June 18, 1910 (36 Star. L. 550). 

67 See note 66, supra. 

68 32 Strat. L. 847 (1903). 

69 122 Fed. 544 (N. D. Ill. 1903). 
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made this illuminating observation as to the practical ap- 
plication of the law:” 


“The Commission is the tribunal instituted by the 
Government to inquire primarily into the fact as to 
whether discrimination exists. To it the shipper can 
bring his grievance; before it the railroads have a 
right to be heard. Until an inquiry is there made, 
and a finding and order had, the jurisdiction of a 
court of equity may not be invoked, because for the 
court to take hold, at that primary point in the case, 
would be to transfer the jurisdiction of the Interstate 
Commerce Commission—the jurisdiction first to in- 
quire into the facts—to a court of equity. In practi- 
cal application, it would abolish the Interstate Com- 
merce Commission and devolve upon a Master-in- 
Chancery the preliminary inquiry into the facts.” 


This discussion was, it would seem, largely academic, 
because the Elkins Act, in terms,” provided that the 
equity jurisdiction of the United States courts should be 
extended to cover just such cases as this, and that suits 
may be brought by the Government at the instance of the 
Attorney General. Being remedial only, the Act ex- 
tended the jurisdiction of the courts to every violation, 
whether occurring before or after its passage.’ In this 
case there had been the requisite preliminary action by 
the Interstate Commerce Commission and an injunction 
restraining further violations was granted. But, in an- 
other action,’* decided by the Supreme Court shortly 
thereafter, whee, prior to the request of the Interstate 
Commerce Commission upon which the suit was brought, 
no hearing was held by it concerning the matters of fact 
complained of, no finding of fact whatever was made by 

70 [bid. page 546. 

71 Section 3 of that Act specifically authorized the bringing of such suits 
“whenever the Interstate Commerce Commission shall have reasonable ground 
for belief that any common carrier is engaged in the carriage of passengers or 


freight traffic between points at less than the published rates on file, or is com- 
mitting any discrimination forbidden by law.” 


72 Missouri Pacific R. Co. v. U. S., 189 U. S. 274, 47 L. ed. 811, 23 Sup. Ct. 
507 (1903). 


73 See note 72, supra. 
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it, and no order was issued commanding the carrier to de- 
sist from any violation of law, the case was remanded to 
the trial court for a hearing upon its merits. In this case 
the court apparently did not regard preliminary action 
by the Interstate Commerce Commission a necessary pre- 
requisite, except so far as the action of the Commission 
in requesting the institution of the suit might be regarded 
as an expression of its opinion that the law had been 
violated. 

The Supreme Court ten years later definitely com- 
mitted itself to the proposition that neither the civil nor 
the criminal courts have the power to redress discrimina- 
tions practiced by carriers, contrary to the Interstate Com- 
merce Act, until after the issue has been passed upon by 
the Interstate Commerce Commission.“ The courts, how- 
ever, will not permit this rule to be applied so as to de- 
feat prosecutions against shippers charged with obtaining 
discriminations in violation of the Elkins Act.” 


An added reason for the courts’ requiring that the In- 
terstate Commerce Commission first adjudicate issues of 
discriminations is that if the Commission should find the 
existence of undue discrimination, its order may be di- 


74U. S. v. Pacific & Arctic R. & Nav. Co., 228 U. S. 87, 57 L. ed. 742, 33 
Sup. Ct. 443 (1913). In the Minnesota Rate Cases (supra note 12) the court 
said: “If it be assumed that the statute should be so construed (and it is not 
necessary now to decide the point), it would inevitably follow that the control- 
ling principle governing the enforcement of the act should be applied to such 
cases as might thereby be brought within its purview; and the question whether 
the carrier, in such a case, was giving an undue or unreasonable preference or 
advantage to one locality as against another, or subjecting any locality to an un- 
due or unreasonable prejudice or disadvantage, would be primarily for the inves- 
tigation and determination of the Interstate Commerce Commission, and not for 
the courts. The dominating purpose of the statute was to secure conformity 
to the prescribed standards through the examination and appreciation of the 
complex facts of transportation by the body created for that purpose; and, as 
this court has repeatedly held, it would be destructive of the system of regula- 
tion defined by the statute if the court, without the preliminary action of the 
Commission, were to undertake to pass upon the administrative questions which 
the statute has primarily confided to it.” See, also: Edward Hines Yellow 
Pine Trustees v. U. S., 263 U. S. 143, 68 L. ed. 216, 44 Sup. Ct. 72 (1923); 
Illinois Central R. Co. v. R. R. Comm. of Ky., 1 F. (2d) 805 (E. D. Ky. 1924) ; 
Oregon S. L. R. Co. v. Teton Coal Co., 35 F. (2d) 919 (C. C. A. 9th, 1929). 

75 “The proposition that the construction of a penal statute must be first sub- 
mitted to an administrative body before the courts can proceed to enforce it 


. . . is so utterly without merit as to need no discussion.”—U. S. v. Metro- 
politan Lbr. Co., 254 Fed. 335, 348 (N. J. 1918). 
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rected to the removal of this discrimination, giving dis- 
cretion to the carrier to adopt a satisfactory method of 
meeting the requirement.” 

While the Interstate Commerce Commission must de- 
termine, at least in the first instance, whether a rate is dis- 
criminatory, it does not have the power to pass on the 
question whether a hypothetical lower rate would, under 
conceivable conditions, have been discriminatory, so as 
to enable a shipper to sue for damages because of a con- 
spiracy to fix a higher rate. It is necessary, of course, 
to present to the Interstate Commerce Commission only 
those questions which relate to interstate commerce.” 


RESTRAINING OR COMPELLING THE FILING OF TARIFFS 


By the enactment of the Hepburn Act of 1906” the 
jurisdiction of the courts in interstate commerce matters 
was materially restricted and the primary jurisdiction of 
the Interstate Commerce Commission was considerably 
extended.” The Mann-Elkins Act, approved June 18, 
1910,“ again enlarged the substantive provisions of the 
Interstate Commerce Act, corrected numerous defects 
disclosed by experience, and conferred upon the public 
new rights and remedies. The outstanding addition to 
the powers of the Interstate Commerce Commission made 
by the Mann-Elkins Act was the grant of authority to 
suspend proposed advances in rates pending the investi- 
gation of their propriety.” These two acts greatly 
strengthened the Commission in its administration of the 

76 Western & A. R. Co. v. Ga. P. S. Comm., 267 U. S. 493, 69 L. ed. 753, 
45 Sup. Ct. 409 (1925); cf. Houston E. & W. Texas Ry. v. U. S., 234 U. S. 


342, 58 L. ed. 1341, 34 Sup. Ct. 833 (1914); American Express Co. v. State 
ex rel. Caldwell, 244 U. S. 617, 624, 61 L. ed. 1352, 37 Sup. Ct. 656 (1917). 


77 Keogh v. Chicago & N. W. Ry. Co., 260 U. S. 156, 67 L. ed. 183, 43 Sup. 
Ct. 47 (1922). 


78 Hocking Valley R. Co. v. New York Coal Co., 217 Fed. 727, 132 C. C. A. 
387 (C. C. A. 6th, 1914). 


79 34 Stat. L. 534 (1906). 
80 See note 65, supra. 
81 36 Srat. L. 539 (1910). 


82 Section 15 (7) of the Interstate Commerce Act, originally enacted by Sec- 
tion 12 of the Mann-Elkins Act. Supra note 81. 
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Interstate Commerce Act, and may be said to have “put 
teeth into the law.” 


Prior to the Mann-Elkins Act several bills in equity 
had been filed in the different courts of the United States 
in cases where carriers had attempted to increase their 
rates, praying for an injunction against the newly pub- 
lished rates, pending a full hearing before the Interstate 
Commerce Commission. The courts differed upon their 
power to entertain these bills. Some courts of high re- 
pute held that a court of equity had the power to enjoin 
the collection of the new rates pending a hearing.” Other 
courts held to the contrary.“ They all, however, held 
that the question of the reasonableness or unreasonable- 
ness of the rates was purely a matter for the determination 


83M. C. Kiser Co. v. Central of Ga. Ry. Co., 158 Fed. 193, 236 Fed. 573 
(Ga. 1907); Northern Pacific Ry. Co. v. Pacific Coast Lbr. Mfrs. Ass’n, 165 
Fed. 1, 91 C. C. A. 39 (C. C. A. 9th, 1908); Union Pacific R. Co. v. Oregon 
& W. Lbr. Mfrs. Ass’n, 165 Fed. 13, 91 C. C. A. 51 (C. C. A. th, 1908) ; 
Kalispell Lumber Co. v. Great Northern Ry. Co., 157 Fed. 845 (Mont. 1907). 
Prior to the enactment of Section 22 of the Interstate Commerce Act the 
equity jurisdiction of the courts to enjoin excessive charges and discrimina- 
tions by common carriers on the ground that the wrong was a constantly re- 
curring one for which there was no adequate remedy at law was generally 
recognized. (See cases cited in this note.) In these cases it was alleged that 
the enforcement of the new schedules of rates would be followed by practical 
and immediate destruction of the business of a large number of persons, in 
that they would be prevented from putting their products into the markets 
upon which they had been and were largely dependent. 


84 Columbus Iron & Steel Co. v. Kanawha & M. Ry. Co., 171 Fed. 713 (W. 
D. Va. 1910), aff’d 178 Fed. 261, 101 C. C. A. 621 (C. C. A. 4th, 1910); At- 
lantic Coast Line R. Co. v. Macon Grocery Co., 166 Fed. 206, 92 C. C. A. 114 
(C. C. A. 5th, 1909), affirmed, but not on this point, 215 U. S. 501, 54 L. ed. 
300, 30 Sup. Ct. 184 (1910); Powhatan Coal & Coke Co. v. Norfolk & W. 
Ry. Co., 171 Fed. 723 (W. D. Va. 1910), aff'd 178 Fed. 266, 101 C. C. A. 626 
(C. C. A. 4th, 1910); Potlatch Lbr. Co. v. Spokane Falls & N. Ry. Co., 157 
Fed. 588 (E. D. Wash. 1907). 

The Macon Grocery Company Case, supra, was a suit by resident shippers 
to restrain foreign interstate shippers from putting into effect a proposed ad- 
vance in freight rates which was averred to be an “arbitrary and unlawful 
exaction,” and the outcome of a conspiracy and combination in restraint of 
interstate trade, unlawful both at common law and under the Federal statutes. 
Pleas to the jurisdiction of the court were made upon the basis of a lack of 
jurisdiction of the defendants, the suit having been brought in a Federal dis- 
trict in which none of the defendants resided. In passing upon the question 
presented, the Supreme Court of the United States pointed out that the object 
of the bill was to enjoin alleged unreasonable rates, threatened to be exacted 
by carriers subject to the Interstate Commerce Act, and that the determination 
of the issues involved a construction of that Act, and that the action was one 
of which the Federal courts would have had jurisdiction provided the defend- 
ants had been residents of the district in which suit was brought. No mention 
was made by the court of the necessity for preliminary action by the Interstate 
Commerce Commission. (Italics by the writer.) 
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of the Interstate Commerce Commission, and that its con- 
clusion thereon was final.” 


It may now be considered settled law that until the 
Interstate Commerce Commission determines the pro- 
priety of rates prescribed in tariffs filed with it the courts 
have no power to enjoin the enforcement of those rates.” 
This rule applies to tariffs proposing a change in the clas- 
sification of a commodity,” and to intrastate rates alleged 
to discriminate unjustly against interstate commerce, in 
violation of Section 13 of the Interstate Commerce Act.” 

Conversely, the courts have jurisdiction, in mandamus 
proceedings instituted at the request of the Interstate 
Commerce Commission,” to compel the filing of sched- 
ules covering rates and charges for the transportation of 
goods by water, and partly by rail and partly by water, 
under “a common. . . arrangement for continuous car- 
riage,” * without the Commission’s first having deter- 
mined whether the carriers were acting under such “com- 
mon arrangement” as required the filing of such tariffs.” 
Here, again, the court seems to have treated the action of 
the Commission in requesting the institution of the suit 
as an expression of its opinion that the law was being 
violated.” 


85 M. C. Kiser Co. v. Central of Ga. Ry. Co., 236 Fed. 573 (S. D. Ga. 1916), 
aff'd 239 Fed. 718, 152 C. C. A. 552 (C. C. A. 5th, 1917). 


86 Board of R. R. Comm. of N. Dak. v. Great Northern Ry. Co., 281 U. S. 
412, 74 L. ed. 936, 50 Sup. Ct. 391 (1930), and cases therein cited. 


87 Director General v. Viscose Co., 254 U. S. 498, 65 L. ed. 372, 41 Sup. Ct. 
151 (1921). 


88 Board of R. R. Comm. of N. Dak. v. Great Northern Ry. Co., 281 U. S. 
412, 74 L. ed. 936, 50 Sup. Ct. 391 (1930); Northern P. Ry. Co. v. Board of 
R. R. Comm., 44 F. (2d) 243 (Mont. 1930), see 280 U. S. 142, 74 L. ed. 233, 
50 Sup. Ct. 70 (1929). 


89 Under Section 20 (9) of the Interstate Commerce Act. Supra note 24. 

90 Section 1 (1) of the Interstate Commerce Act provides, in part: “That 
the provisions of this Act shall apply to common carriers engaged in—(a) the 
transportation of passengers or property wholly by railroad, or partly by rail- 
road and partly by water when both are used under a common control, man- 
agement, or arrangement for a continuous carriage or shipment; .. .’ 


(1931) S. v. Munson S. S. Line, 283 U. S. 43, 75 L. ed. 830, 51 Sup. Ct. 360 


92 See note 73, supra. 
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RESTRAINING REBATES 


Where the owner of property transported under the 
Interstate Commerce Act directly or indirectly renders 
any service connected with the transportation, or fur- 
nishes any instrumentality user therein, he is entitled to a 
just and reasonable allowance therefor.’* Allowances be- 
come unlawful only when unreasonable.” ‘The original 
Act to Regulate Commerce contained no specific statutory 
provision with relation to such allowances.” ‘The pres- 
ent law provides that the Interstate Commerce Commis- 
sion may determine what is a reasonable charge as the 
maximum to be paid by a carrier for such services or in- 
strumentalities, and that the orders of the Commission 
relating thereto shall have the same force and effect and 
be enforced in the same manner as its other orders.” 

Prior to the Elkins Act the Federal courts had no ju- 
risdiction in equity over suits, instituted by direction of 
the Attorney General, to enjoin railroads from granting 
rebates, where there had been no order issued by the In- 
terstate Commerce Commission directing the carrier to 
discontinue the forbidden act. The jurisdiction of the 
courts in such cases was specifically conditioned upon an 
antecedent order of the Interstate Commerce Commis- 
sion and the failure of the carrier to comply therewith.” 
The courts, however, would not allow criminal prosecu- 
tions to be defeated on the ground that there had been no 
adjudication by the Commission that the allowance paid 
was unreasonable. In Wight v. United States” the 
court, without preliminary action by the Interstate Com- 
merce Commission, held that an allowance paid a con- 

93 Section 15 (13) of the Interstate Commerce Act. Supra note 24. 

94 Mitchell Coal & Coke Co. v. Pennsylvania R. Co., 230 U. S. 247, 57 L. 
ed. 1472, 33 Sup. Ct. 916 (1913). 

95 Section 15 (13) of the present Act was originally enacted by Section 4 of 
the Hepburn Act, June 29, 1906, 34 Star. L. 590. 

96 See note 93, supra. There has been no change in this provision of the law 
since originally enacted. 

97U. S. v. Atchison, T. & S. F. Ry. Co., 142 Fed. 176 (W. D. Mo. 1905). 


Compare cases cited in notes 69 and 72, supra. 
98 167 U. S. 512, 42 L. ed. 258, 17 Sup. Ct. 822 (1897). 





RESORT TO INTERSTATE COMMERCE COMMISSION 73 


signee for hauling his freight in wagons from the depot 
to his warehouse was a rebate, and thereupon inflicted the 
statutory punishment. That case, however, did not in- 
volve any question of reasonableness of the rate or of the 
allowance. The court there was not called upon indi- 
rectly to exercise rate-regulating power, but was required 
to pass only upon the question of fact as to whether, as 
charged in the indictment, the defendant had paid a secret 
rebate to a favored consignee.”” Paying the favored con- 
signee for rendering a service the carrier was not bound to 
furnish was a gift,—a rebate,—a thing ipso facto illegal, 
and prohibited by the statute," for which the guilty car- 
rier was subject to criminal indictment, and for which 
damages could have been awarded on the civil side of the 
court. It was, therefore, not necessary to have a prelimi- 
nary ruling by the Interstate Commerce Commission. 
The statute prohibited the payment of rebates and the 
court could apply the law accordingly. 

Cases frequently arise where shippers seek to recover 
damages from carriers on account of discrimination in 
allowing rebates to other shippers. The Mitchell Case’ 
is typical. There a coal company brought an action 
against the defendant carrier to recover damages because 
of a discrimination in allowing rebates to another coal 
company under an arrangement by which the coal of the 
latter was handled from the mine to the line of the de- 
fendant company. It was found that the determination of 
whether this was a fair practice or a discrimination de- 
pended upon the circumstances under which the rebate 
was allowed, and, therefore, involved an investigation of 
the interrelations between the railroad company and the 
different coal mines, as to the handling of coal for all of 

99 Tt appeared that the carrier’s published rate of 15 cents included the haul 
from Cincinnati to the yard in Pittsburgh. Neither by its terms, nor by gen- 
eral practice, did the rate include delivery at warehouses in the city and distant 
from the railroad tracks. Not having undertaken to furnish free cartage, it 
was unlawful for the carrier to perform that service for one patron and not 
for all others. 


100 Sections 2 and 6 (7) of the Interstate Commerce Act both apply. 
101 See note 94, supra. 
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said companies, and it was there held that the subject- 
matter was one properly addressed to the administrative 
discretion of the Interstate Commerce Commission. In 
other words, whether the rebate was unreasonable and, 
therefore, unlawful, was a rate-making question. 


ACTIONS FOR OVERCHARGES OR UNDERCHARGES 


Actions for overcharges are those wherein the shipper 
sues the carrier because there has been collected from 
him for the transportation of his freight more than the 
amount called for by the applicable tariff. Conversely, 
actions for undercharges are those brought by carriers 
against shippers to recover the applicable tariff rates for 
transporting materials. These cases involve only the con- 
struction of a rule, or tariff, and their application to the 
shipments in question. There is, therefore, no necessity 
tor the preliminary submission of the matter to the Inter- 
state Commerce Commission.” The courts will not con- 
sider the reasonableness of the rates charged for the trans- 
portation performed,’” so that the demand for such relief 
requires no administrative act on the part of the Com- 
mission." The rule that such actions may be maintained 
without prior resort to the Interstate Commerce Commis- 
sion is, of course, limited to those cases involving no ques- 
tion of fact or of administrative discretion.’ If the 
shipper disputes the reasonableness of the tariff rates he 
must pursue an independent action before the Commis- 
sion.’ 


102 Great Northern Ry. Co. v. Merchants’ Elevator Co., 259 U. S. 285, 66 
L. ed. 943, 42 Sup. Ct. 477 (1922); Kansas City Southern Ry. Co. v. Wolf, 
261 U. S. 133, 67 L. ed. 571, 43 Sup. Ct. 259 (1923); Gimbel Brothers, Inc. 
v. Barrett, 226 Fed. 623, 141 C. C. A. 379 (C. C. A. 3d, 1915); Collins Co. v. 
Davis, 283 Fed. 837 (Conn. 1922); Payne v. Rogers, 4 F. (2d) 827 (C. C. A. 
6th, 1925). 

—- & Ohio R. Co. v. Carnegie Steel Co., 251 Fed. 682 (W. D. Pa. 

104 Kansas City Southern Ry. Co. v. Wolf, 261 U. S. 133, 67 L. ed. 571, 43 
Sup. Ct. 259 (1923). 

105 See note 34, supra. 

106 See note 103, supra. 
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ACTIONS FOR REPARATION, DAMAGES OR ALLOWANCES 


In the field of interstate commerce law, actions for rep- 
aration are those wherein the complainant seeks to re- 
cover indemnitory damages caused by a violation of the 
Interstate Commerce Act." The Interstate Commerce 
Commission and the courts have used the words “dam- 
ages” and “reparation” interchangeably. The present 
practice of the Commission is to use the word “damages” 
in its reports. The hope of obtaining reparation is the 
paramount consideration in most of the cases filed by 
shippers attacking the reasonableness of rates.** These 
proceedings are purely statutory, and correspond to ac- 
tions at law sounding in tort.’” 

Prior to the enactment of the Interstate Commerce Act, 
not only had the public no voice in making up the scale of 
common carrier charges, but it was, practically, without 
available redress no matter how excessive or unequal the 
published rates might be. It is well established that at 
common law a shipper could sue for damages resulting 
from the imposition of unreasonable rates or charges. The 
remedy afforded by the courts, however, was in the nature 
of redress for a private wrong. At the same time there 
were involved the rights of the public, the rights of par- 
ties who were not present and who had no standing in the 
courts. Further, the power of the courts was limited to 
the redressing of past wrongs. The injustice and oppres- 
sion resulting from this situation was one of the major 
causes contributing to the demand for the establishment 
of the Interstate Commerce Commission."” The right of 
every person to just and impartial treatment in the matter 


107 Southern Pine Lumber Co. v. Southern Ry. Co., 14 I. C. C. 195, 197. 


108 In approximately 69 per cent of all rate cases considered by the Inter- 
state Commerce Commission since the Transportation Act, 1920, became effec- 
—_, reparation has been sought—45 Annual Reports, I. C. C. (1931), pp. 

109 See: Tort Jurisdiction of the Interstate Commerce Commission, 30 Harv. 
L. Rev., 749 (1917); Fletcher, Power of Interstate Commerce Commission to 
Award Damages, 25 Yate LAw JourNAL, 489 (1916). 

110 Senate Report 46, 49th Congress, Ist Session. 





76 THE GEORGE WASHINGTON LAW REVIEW 


of public transportation is an inherent right arising from 
the nature and necessities of social order, and the primary 
element of that right is equality. It was to correct ascer- 
tained excesses in railroad charges, and to enforce with 
respect thereto the observance of relative justice that the 
Interstate Commerce Commission was created. 

Congress was faced with the problem of solving the 
question as to who should decide whether a given rate was 
too high or relatively unjust. It was readily realized that 
the methods and rules of the courts were unsuited to the 
determination of such questions, and upon the Interstate 
Commerce Commission was conferred the power to deter- 
mine the issue. Among the powers thus conferred upon 
the Commission was that authorizing it to award repara- 
tion for any injury or damage sustained by any party in 
consequence of any violation of the Interstate Commerce 
Act.’ Any person claiming to be damaged by a viola- 
tion of the Act was given the choice of either making com- 
plaint to the Commission or bringing suit in court."” He 
could not, however, pursue both remedies. When he once 
made his election he was bound by it.’” 

Prior to the Act of March 2, 1889," no provision was 
made for enforcement in the courts by judgment and exe- 
cution of any recommendation or order for reparation 
which the Commission might make.’” As the law then 
stood any order for reparation would have been altogether 
ineffectual,” and the Commission, therefore, generally 
declined to consider the question of damages, and con- 
fined its recommendations or orders to questions of regu- 
lation, or matters of an injunctive character, to prevent 


111 See Sections 8, 13 and 16 (1) of the Interstate Commerce Act. Supra 
note 24. 


112 Section 9. 

113 See note 5, supra; also, Hillsdale Coal & Coke Co. v. Pennsylvania R. 
Co., 237 Fed. 272 (E. D. Pa. 1916). 

11425 Srat. L. 855 (1889). 

115 By Section 16 of the Act the summary enforcement provided for was 
solely in equity. 

116 Western New York & P. R. Co. v. Penn Refining Co., 137 Fed. 343 (C. 
C. A. 3d, 1906), aff'd 208 U. S. 208, 52 L. ed. 456, 28 Sup. Ct. 268 (1908). 
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the continuance of the wrong rather than to afford redress 
for past injuries.’ 

By the Act of March 2, 1889,"* Section 16 of the Inter- 
state Commerce Act was so amended as to provide for the 
enforcement of reparation orders by a suit at law, where 
@ jury trial may be had at the request of either party. The 
constitutionality of the procedure then provided for was 
unquestioned. 

In the early cases presented to the Commission, involv- 
ing the question of damages, however, the determination 
of the damages seemed so peculiarly suited to a jury trial 
that the Commission deemed it proper to leave it for de- 
termination in the courts. Some of the courts then held 
that where the Commission had been asked to consider a 
claim for damages, that question could not subsequently 
be made the basis of a suit in court, even though the Com- 
mission declined to pass upon it, and thus left the party 
claiming to be damaged without redress. Since the 
announcement of those decisions the Commission has con- 
sidered and passed upon the questions of reparation 
wherever the issues and the evidence required it.’” If 
the Commission declines to award reparation, the shipper 
has no further legal recourse.’* 

Where the Commission did award reparation its order 
was not binding upon the carrier, since the carrier could 
not be denied its Constitutional right of trial by jury.™ 
Therefore, Congress could do no more than make the find- 
ings of fact of the Commission prima facie evidence. 
There is a further reason for this. Where the complain- 
ant has preliminary recourse to the Interstate Commerce 


1175 Annual Reports, I. C. C. (1891), p. 10. 

118 See note 114, supra. 

1195 Annual Reports, I. C. C. (1891), p. 10. 

120 See note 10, supra. Also, Watkins, Has a Shipper Who Has Been De- 
nied Relief by the Interstate Commerce Commission Any Remedy? 17 Cou. L. 
Rev. 34 (1917); Oberlin, Equitable Jurisdiction of Commerce Court Over Dis- 
(i911) Orders of the Interstate Commerce Commission. 73 Cent. L. J. 259 


121 Provided hy the Seventh Amendment to the Constitution. 
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Commission, he brings the juridical questions before it 
as a volunteer, so that the findings of the Commission 
conclude him. The carrier is not a volunteer before the 
Commission, and is entitled to a jury trial. The findings 
of the Commission, therefore, could not be made to con- 
clude it. The proceeding in court is treated in all respects 
as an action for damages. The findings’** of the Commis- 
sion are made prima facie evidence,” while the adminis- 
trative facts are settled.'** Practically, the only effect in 
the courts of an order of the Commission awarding repa- 
ration is to shift the burden of proof**”’ from the original 
complainant to the carrier against whom the decision is 
rendered. Even then, on the issue of damages, the special 
facts out of which they arose must be shown.” 


The original purpose of Congress in authorizing the 
Interstate Commerce Commission to award reparation 
was to afford a direct and inexpensive way for the com- 
plainant to secure a decision on the issue whether or not 
he had been damaged, and, if so, to what extent.” The 
successful accomplishment of this effort is entirely de- 
pendent upon the willingness of the carrier to abide by 
the decision of the Commission and pay the award. This 
willingness is, at least to some extent, usually measured 
by the volume of traffic furnished by the complainant. 
That it has failed in its purpose is attested by the large 
number of cases in the courts based upon reparation 
awards by the Commission.’* This provision of the law 


122 The opinions, conclusions and arguments of the Commission are ex- 
cluded from consideration. 


123 Section 16 (2) of the Interstate Commerce Act. Supra note 24. 


124 Hillsdale Coal & Coke Co. v. Pennsylvania R. Co., 237 Fed. 272 (E. D. 
Pa. 1916). 


125 Or, perhaps, more properly, the burden of next proceeding. 


126 See: Reparation Orders of the Interstate Commerce Commission: Their 
Enforcement in the Courts. 2 Cauir. L. Rev. 154 (1914). 


127 Michigan Hardwood Mfrs. Ass’n v. Transcontinental Freight Bureau, 27 
I. C. C. 32, 37 (1913). 


128 State courts as well as the Federal courts may be resorted to for the en- 
forcement of reparation orders of the Commission. 
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has legalized one of the greatest “rackets.” ** The repa- 
ration seeker is ever within the portals of the Interstate 
Commerce Commission. 

The futility of any attempt to classify the exercise of 
power as either “legislative” or “judicial” the writer well 
recognizes.” It has, however, been recognized that in 
making a reparation order the Interstate Commerce Com- 
mission is not acting in an administrative capacity.” The 
writer submits that the function of determining whether, 
and to what extent, a party has been damaged by a viola- 
tion of the Interstate Commerce Act, is, in its essential 
nature, judicial.’ It would seem that a more proper 
balance between law and administrative justice would be 
obtained if the power to award reparation were to be re- 
stricted to the courts alone. The Commission should be 
left with the duty of determining only (1) whether or not 
the rate charged was unreasonable, and, if so, when it 
became unreasonable; (2) what would have been a rea- 


129 “During somewhat recent years numerous agencies have been established 
in different parts of the country whose principal or sole business is to secure 
from shippers or consignees their paid freight bills and power of attorney to 
bring complaints in the name of the one from whom such bills are secured. 
Usually an agreement is entered into that whatever reparation is recovered 
will be divided on a percentage basis, but in some instances expense bills are 
purchased outright for insignificant sums. Wherever it is thought that there 
is any prospect of securing an award of reparation, complaint is brought be- 
fore the Commission, which necessitates hearing, decision, and preparation and 
printing of a report. The number of such cases is very large, and it is un- 
doubtedly true that if it were not for the hope of securing reparation a ma- 
— of the complaints filed would not be presented.”—30 Annual Reports, 

. C. C. (1916), pp. 75-78. 

“We set forth in our annual reports for the years 1916, 1919, and 1920 some 
of the contributing causes of the many reparation complaints that were bur- 
dening our docket. The practices to which we there referred have not dimin- 
ished but, on the contrary, have greatly increased. The burden upon our time 
caused by such cases has become so heavy that some measure of relief is re- 
quired in the public interest.’—45 Annual Reports, I. C. C. (1931), pp. 93-94. 

130 “Confusion seems to have crept into most of the attempts of the courts 
to define legislative and judicial power from a failure to keep separate two 
different distinctions: (1) the distinction between present and future opera- 
tion; and (2) the distinction between the announcement of a general rule with- 
out reference to any particular case, and the application or elaboration of a 
rule to fit a specific case.’—DicKINSON, ADMINISTRATIVE JUSTICE AND THE 
SuprEMACY OF LAW, p. 21. 

181 Willamette Iron & Steel Works v. Baltimore & Ohio R. Co., 25 F. (2d) 
521 (Oregon 1928). 

132 Baer Bros. Mercantile Co. v. Denver & R. G. R. Co., 233 U. S. 479, 58 
L. ed. 1055, 34 Sup. Ct. 641 (1914), holds that an award of reparation is made 
by the Commission in its quasi-judicial capacity. 
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sonable rate; (3) whether or not and to what extent there 
was or is undue prejudice or unjust discrimination.’ 

Under the Interstate Commerce Act there are three 
principal public wrongs: (1) to exact an unreasonable 
rate;* (2) to unjustly discriminate;*’ (3) to practice 
undue preference or undue prejudice.” ‘These, then, are 
the usual bases of reparation actions. 

The necessity for preliminary resort to the Interstate 
Commerce Commission in reparation cases must, how- 
ever, be treated upon the basis of the law as it now is. 
What a complaining party in a reparation case can do, 
and what he must do, are sometimes coupled, and some- 
times not. The principles heretofore discussed are, of 
course, applicable to reparation cases, but as to those cases 
in particular, the general principles have been well sum- 
marized by the learned Judge Dickinson of the District 
Court for the Eastern District of Pennsylvania: 


1. If the question he asks to have determined is an 
administrative one, he (the complainant) has no op- 
tion, but must make his complaint to the Interstate 
Commerce Commission, and cannot take it else- 
where; 

2. If the questions are all and wholly juridical, he 
has the option of either bringing his action at law or 
complaining to the Interstate Commerce Commis- 
sion; 

3. If some of the questions necessarily arising are 
administrative and others juridical, then he must first 
go to the Interstate Commerce Commission to have 
the administrative questions determined, but as to the 
juridical questions he retains an alternative or op- 
tional right; 

133 The Commission has long recognized that the power to award reparation 
should be restricted to the courts alone, and has for more than fifteen years 
been recommending appropriate legislation. To date, however, Congress has 
not seen fit to follow this recommendation. However, it took the Commission 


seventeen years to obtain self-enforcement of its non-reparation orders, so that 
there is yet hope that this legislation may be enacted. 


134 Section 1. 
135 Section 2. 
136 Section 3. 
137 Hillsdale Coal & Coke Co. v. Pennsylvania R. Co., 237 Fed. 272 (1916). 
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4. He may first apply to the Interstate Commerce 
Commission to have the administrative questions de- 
termined, limiting his complaint to this feature, and, 
if determined in his favor, bring his action at law, 
where the juridical questions may be settled ; 

5. On the other hand, he may include in his com- 
plaint to the Interstate Commerce Commission both 
the administrative and juridical elements of his case, 
and have the Commission determine both. 


It is now settled law that no action for damages alleged 
to have been caused by the exaction of excessive rates for 
interstate transportation can be maintained in any court, 
State or Federal, in the absence of a prior finding by the 
Interstate Commerce Commission that the rate charged 
was unreasonable.’ This rule applies to the reasonable- 
ness of joint through international rates as well as to joint 
through interstate rates.’*° 

Where the act complained of is a matter of car distri- 
bution in accordance with a system or rule of distribution 
adopted by the carrier and filed with the Interstate Com- 
merce Commission in accordance with the requirements 
of the statute, the complainant is compelled to go first to 
the Commission only when his case depends upon the ad- 
ministrative finding that the rule of which he complains 
is an improper one. If, on the other hand, a fair and 
proper rule has been adopted by the carrier or found by 
the Commission, and the action for damages arises out of 
an unjust and discriminatory departure from it, this fact 
may be established in an action at law without prelimi- 
nary recourse to the Commission." 


138 Texas & Pacific Railway Co. v. Abilene Cotton Oil Co., i. 5, supra; 
Robinson vy. Baltimore & Ohio R. Co., 222 U. S. 506, 56 L. ed. 288, 32 Sup. 
Ct. 114 (1912); cf. Baltimore & Ohio R. Co. v. U. S. ex rel. Pitcairn Coal 
Co., note 65, supra; Great Northern Ry. Co. v. Merchants’ Elevator Co., note 
34, ‘supra. See, also: Morrisdale Coal Co. vy. Pennsylvania R. Co., 230 U. S. 
304, 57 L. ed. 1494, 33 Sup. Ct. 247, 57 L. ed. 1472, 33 rag Ct. 916 (1913) ; 
Geraty v. Atlantic Coast Line R. Co., 211 Fed. 227 (S. C. 1914); Jacoby v. 
Pennsylvania R. Co., 200 Fed. 989 (E. D. Pa. 1912). 

139 Lewis-Simas-Jones Co. v. Southern Pacific Co., 283 U. S. 654, 75 L. ed. 
133, 51 Sup. Ct. 592 (1931). 

140 Hillsdale Coal & Coke Co. v. Pennsylvania R. Co., 237 Fed. 272 (E. D. 
Pa. or eo Pennsylvania R. Co. v. International Coal Mining Co., 230 U. S. 
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A shipper not a party to proceedings before the Inter- 
state Commerce Commission to have an increase in 
freight rates declared unreasonable, may maintain a repa- 
ration claim by appropriate proceedings before the Com- 
mission or the courts based upon the Commission’s gen- 
eral finding that the increase was unreasonable.“ Like- 
wise, where shippers make complaint to the Commission 
of a carrier’s discriminatory practice, and the Commission 
finds against the carrier, a suit in court may be maintained 
by another shipper, damaged in the same way, by the same 
discriminatory practice.” The finding of the Commis- 
sion in another case, however, where the rate complained 
of was found to be unjustly discriminatory cannot be 


184, 57 L. ed. 1446, 33 Sup. Ct. 893 (1913); Pennsylvania R. Co. v. Puritan 
Coal Mining Co., 237 U. S. 121, 59 L. ed. 867, 35 Sup. Ct. 484 (1915); Penn- 
sylvania R. Co. v. Clark Bros. Coal Mining Co., 238 U. S. 456, 59 L. ed. 1406, 
35 Sup. Ct. 896 (1915). 

The International Coal Mining Case and the Mitchell Case furnish a strik- 
ing illustration of the results which would follow if the reasonableness of an 
allowance could be decided by different tribunals. Both cases involved thé pay- 
ment of 18 cents a ton to the same company during the same period and for 
identically the same reasons. In both the plaintiff insisted that the payment 
was a rebate. The carrier insisted that it was compensation for services ren- 
dered. In the /nternational Case the judge treated the allowance as lawful and 
reasonable. In the Mitchell Case the judge approved the allowance upon the 
ground that the reasonableness was a question of fact about which the evidence 
was conflicting. Appellate courts will not disturb the findings of fact where 
the evidence is conflicting. Contrary judgments might, therefore, have been 
affirmed. One plaintiff might have been awarded damages upon the theory 
that the allowance was unlawful, while the other complainant might have been 
denied damages because the allowance was legal. 

It may also here be noted that in the International Case there was a depar- 
ture from the published rate, which would distinguish it from the Robinson 
Case. It may similarly be distinguished from Hillsborough Mills v. Boston & 
M. R. Co., 269 Fed. 816 (Mass. 1921). Neither is the case of R. J. Darnell 
v. Illinois Cent. R. Co., 225 U. S. 243, 56 L. ed. 1072, 32 Sup. Ct. 760 (1912), 
inconsistent with the Abilene, Robinson and Pitcairn Cases, because the Inter- 
state Commerce Commission in that case had found the rate to be unreason- 
able. A demurrer was sustained upon the ground that there had been a failure 
to allege that a reparation order had been made in favor of the plaintiff. No 
attack was made upon the jurisdiction of the court. 

141 A, J. Phillips Co. v. Grand Trunk W. Ry. Co., 236 U. S. 662, 59 L. ed. 
774, 35 Sup. Ct. 444 (1915). 

142 National Pole Co. v. Chicago & N. W. R. Co., 211 Fed. 65, 127 C. C. A. 
561 (C. C. A. 7th, 1914), rev’g 200 Fed. 185. But cf. Jeanneret v. Chicago, 
B. & Q. R. Co. 17 F. (2d) 978 (C. C. A. 7th, 1927), certiorari denied, 275 
U. S. 531, 72 L. ed. 410, 48 Sup. Ct. 29 (1927) ; Chicago, B. & Q. R. Co. v. Mer- 
riam & Millard Co., 297 Fed. 1 (C. C. A. 8th, 1924), certiorari denied, 265 
U. S. 592, 68 L. ed. 1196, 44 Sup. Ct. 637 (1924), writ of error dismissed, 268 
U. S. 682, 69 L. ed. 1155, 45 Sup. Ct. 640 (1925). Franklin v. Philadelphia 
& R. Ry. Co., 203 Fed. 134 (E. D. Pa. 1913) is contrary to the National Pole 
Case because the court followed the decision of the lower court, which was 
later reversed. 
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made to supply the deficiency where it was not mentioned 
in the pleadings or in the agreed statement of facts in the 
court proceeding.”* 

The case of Southern Railway Co. v. Tift'* cannot be 
construed as supporting the right to resort to the courts 
in advance of action by the Commission, as required by 
the Abilene Case, because in the Tift Case the foundation 
for reparation was laid by the action of the Commission. 
The only inquiry before the court was the amount to 
which the complainant was entitled. 


The Turner Lumber Company Case'” was a suit by a 
shipper to recover from the carrier a penalty exacted for 
the detention of a car containing an interstate shipment 
of lumber awaiting reconsignment. The real issue in 
that case was whether the Interstate Commere Commis- 
sion had violated the Constitution in fixing so-called pen- 
alties for demurrage on cars. This was properly held 
determinable by the court without prior resort to the 
Commission, since it involved the jurisdiction of the 
commission and its right to proceed at all. There was no 
administrative question presented. 


Herein it is appropriate to point out that the Supreme 
Court has been increasingly disposed to treat the reme- 
dies afforded by the Interstate Commerce Act as exclu- 
sive. In spite of the provisions of Section 22 of that Act, 
shippers have not been permitted to pursue remedies 
under the Sherman Anti-Trust Act’ in cases where the 
Interstate Commerce Act affords relief.’ 


Actions for the recovery of allowances come within the 
classification of actions for damages or reparation and are 


143 Robinson v. Baltimore & Ohio R. Co., note 138, supra. 

144206 U. S. 428, 51 L. ed. 1124, 27 Sup. Ct. 709 (1907). 

145 Turner, Dennis & Lowry Lbr. Co. v. ae M. & St. P. Ry. Co., 271 
U. S. 259, 70 L. ed. 934, 46 Sup. Ct. 530 (1926). 

146U, S. C., Title 15, Section 7 (1926), 26 Srar. L. 210 (1896). 

147 Keogh v. Chicago & N. W. Ry. Co., 260 U. S. 156, 67 L. ed. 183, 43 Sup. 
Ct. 47 (1922). cf. Meeker v. Lehigh Valley R. Co., ~~ Fed. 548 (C. C. A. 2d, 
1910), rev’g 175 Fed. 320, and 162 Fed. 354 (S. D. Y. 1908). Also see 
U. S. Navigation Co. v. Cunard S. S. Co., Ltd., note 3 supra. 
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governed by the same general rules. Section 15 (13) of 
the Interstate Commerce Act authorizes the Interstate 
Commerce Commission to determine a reasonable charge 
to be paid by a carrier for services rendered by a shipper. 
The determination of what is a reasonable allowance to a 
shipper for any service rendered by the carrier, is a ques- 
tion which must first be decided by the Commission. No 
action to recover for such services is maintainable in the 
courts until the Commission has adjudicated this admin- 
istrative question of reasonableness.*** Here, again, if 
the Commission denies relief to the shipper, no action 
to recover for such services may be maintained in the 
courts.*** 


COMPELLING OR RESTRAINING ACCEPTANCE AND 
TRANSPORTATION OF GOODS 


In the pre-Volsteadian days when wine was thought 
good for man’ many cases arose where shippers sought 
either to compel or restrain the acceptance of shipments 
of liquor. These cases are now valuable only as they il- 
lustrate principles. Perhaps, when the “noble experi- 
ment” has been concluded, they will again serve as prece- 
dents. They are, therefore, included in this presentation. 
It is well settled that shippers suing to restrain carriers 
from refusing to transport liquor are not required to first 
present the matter to the Interstate Commerce Commis- 
sion, since there is no administrative question involved 
which would call for the exercise of the Commission’s 
discretion.’ On the contrary, the issue is strictly one of 


148 Loomis v. Lehigh Valley R. Co., 240 U. S. 43, 60 L. ed. 517, 36 Sup. Ct. 
228 (1916); Fulton Bag & Cotton Mills v. American Ry. Ex. Co., 288 Fed. 
854 (N. D. Tex. 1923); Goodbody v. Pennsylvania R. Co., 29 F. (2d) 67 
(C. C. A. 6th, 1928). cf. Southern Cotton Oil Co. v. Central of Ga. Ry. Co., 
204 Fed. 476 (E. D. Ga. 1913), aff’d 228 Fed. 335 (C. C. A. 5th, 1915). 

149 Finkbine Lumber Co. v. Gulf Ry. Co., 269 Fed. 933 (C. C. A. 5th, 1920). 

150 “Wine has been thought good for man from the time of the Apostles until 
recent years.”—Mr. Justice Holmes, dissenting opinion, in Tyson et al. v. Ban- 
ton, 271 U. S. 418, 445, 71 L. ed. 718, 47 Sup. Ct. 426 (1926). 

151 Louisville & N. R. Co. v. F. W. Cook Brewing Co., 223 U. S. 70, 56 L. 
ed. 355, 32 Sup. Ct. 189 (1912); Royal Brewing Co. v. Missouri, K. & T. Ry. 
Co., 217 Fed. 146 (Kan. 1914); Danciger v. Wells, Fargo & Co., 154 Fed. 
379 (W. D. Mo. 1907). 
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law; namely, does the law impose upon the carrier the 
duty of receiving and transporting shipments of liquor? 
These were, therefore, actions to compel the performance 
of a duty allegedly imposed by law. The same rule is ap- 
plied where a bill of complaint seeks to enjoin perma- 
nently a carrier from receiving and transporting liquor 
“for any consideration whatever.” 

The oft-cited American Tie & Lumber Company 
Case’ is of practical, present-day application. In this 
case the carrier refused to accept interstate shipments of 
oak railway cross-ties destined for a point beyond its own 
line, alleging the want of any applicable filed and pub- 
lished rate. The carrier’s position was that railway cross- 
ties were a separate, distinct freight commodity, and, not 
being specifically mentioned, were not embraced by its 
filed tariff fixing joint through “lumber” rates. The piv- 
otal question in the case was whether or not oak railway 
cross-ties were included in the filed tariff fixing a through 
“lumber” rate. So far as the solution of that inquiry de- 
pended upon the views of men engaged in the lumber and 
railroad business, as developed in the testimony, there was 
an irreconcilable conflict. It was not disputed that the 
law required a tariff, and, therefore, if there was no tariff 
on cross-ties, the making and filing of such a tariff con- 
formably to the statute was essential. The court held that 
the question whether or not the “lumber” tariff included 
cross-ties was one primarily to be determined by the In- 
terstate Commerce Commission in the exercise of its 
power concerning tariffs, and that, in order to preserve 
the uniformity which the Interstate Commerce Act was 
designed to secure, the court could not, as an original 
proposition, decide the issue. 

It is the opinion of the writer that this case was erro- 
neously decided, and that it is in direct conflict with the 


152 Southern Ex. Co. v. Long, 202 Fed. 462, 120 C. C. A. 568 (C. C. A. 5th, 
1913), rev’g 201 Fed. 441. 


153 Texas & Pacific Ry. Co. v. American Tie & Lumber Co., 234 U. S. 138, 
58 L. ed. 1255, 34 Sup. Ct. 885 (1914). 
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later decision of the court in the Hale Cement Line 
Case’ and contrary to the rules of law enunciated in the 
Merchants’ Elevator Company Case.” In the Hale Ce- 
ment Line Case the issue presented to the court was 
whether or not certain proposed new construction consti- 
tuted an “extension” of a carrier’s line within the mean- 
ing of Section 18 (1) of the Interstate Commerce Act. 
That case was held to present no such administrative 
question as to require preliminary action by the Interstate 
Commerce Commission. The question whether or not 
oak cross-ties come within a filed tariff fixing joint 
through rates on “lumber” is certainly just as susceptible 
of determination by the courts without “the enlightened 
judgment” of the Interstate Commerce Commission as 
is the question of whether or not a particular proposed 
new construction would be an “extension” of a carrier’s 
line. The situation in the American Tie & Lumber Com- 
pany Case was not, as the court indicates in the Mer- 


chants’ Elevator Company Case, similar to that in the 
Loomis Case‘ because in the latter case there was neces- 


sarily involved the reasonableness of the action of the car- 
rier in refusing to furnish cars equipped with grain doors 
or transverse bulkheads. The issue was what character 
of equipment should be deemed reasonable under a tariff 
silent on that subject. This was peculiarly a question call- 
ing for the exercise of administrative discretion based 
upon an adequate consideration of and acquaintance with 
many intricate facts of transportation. The American 
Tie & Lumber Company Case presented no such admin- 
istrative question; but only a mixed question of law and 
fact, and the court should have found the facts and ap- 
plied the law. The American Tie & Lumber Company 
Case, as a precedent, should be allowed a deserved re- 


154 Texas & Pacific Ry. Co. v. Gulf, C. & S. F. Ry. Co., 270 U. S. 266, 70 
L.. ed. 578, 46 Sup. Ct. 263 (1926). 


155 See note 34, supra. 


156 Loomis v. Lehigh Valley R. Co., 240 U. S. 43, 60 L. ed. 517, 36 Sup. Ct. 
228 (1916). 
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pose. The statutory rights of litigants to a judicial de- 
termination of such issues should not be denied by such 
reasoning.’ 

QUESTIONS OF CAR SUPPLY 


With relation to car service questions, a careful exami- 
nation of the cases holding that the question in issue must 
first be submitted to the Interstate Commerce Commis- 
sion will disclose that all of them involved some rate, 
rule, or practice affecting shippers generally, or a particu- 
lar class. It was alleged in each case that the application 
of the rule resulted in discrimination or unjust treatment 
of the complainant. The issues were, therefore, such as 
required an investigation by the Commission as to the 
circumstances under which the acts were done, in order 
that their reasonableness might be ascertained.’” 


The reasonable adequacy of car supply presents a ques- 
tion which is indistinguishable, in its legal aspects, from 
(1) a question of the character of equipment which a 
carrier must provide;’” (2) from one of the reasonable- 
tess of a rule by which open-top cars were supplied to 
tipple mines and box cars to wagon mines; (3) from 
one where the attack was upon the reasonableness of a 
rule, or method of car distribution practiced by the car- 
tier;""’ or (4) where the claim is that compensation for 
services in connection with transportation has been al- 


157“When a case is finished, courts are subject to the same criticism as 
other people.”—Mr. Justice Holmes, in Patterson v. Colorado, 205 U. S. 454, 
51 L. ed. 879, 27 Sup. Ct. 556 (1906). 

158 Baltimore & Ohio R. Co. v. United States er rel. Pitcairn Coal Co., 215 
U. S. 481, 54 L. ed. 292, 30 Sup. Ct. 164 (1910); Morrisdale Coal Co. v. 
Pennsylvania R. Co., 230 U. S. 304, 57 L. ed. 1494, 33 Sup. Ct. 938 (1913) ; 
Pennsylvania R. Co. v. Clark Bros. Coal Mining Co., 238 U. S. 456, 59 L. ed. 
1406, 35 Sup. Ct. 896 (1915); Cleveland & Western Coal Co. v. Baltimore 
& Ohio R. Co., 283 Fed. 995 (N. D. Ohio 1922); Brashear v. Louisville & 
N. R. Co., 32 F. (2d) 373 (E. D. Ky. 1929); Louisville & Nashville R. Co. 
v. Cory, 54 F. (2d) 8 (C. C. A. 8th, 1931). 

159 Loomis v. Lehigh Valley R. Co., 240 U. S. 43, 60 L. ed. 517, 36 Sup. Ct. 
228 (1916). 

160 Midland Valley R. Co. v. Barkley, 276 U. S. 482, 72 L. ed. 664, 48 Sup. 
Ct. 342 (1928). 


161 Morrisdale Coal Co. v. Pennsylvania R. Co., 230 U. S. 304, 57 L. ed. 
1494, 33 Sup. Ct. 938 (1913). 
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lowed complaintant’s competitor.” In all these cases it 
was held that initial resort must be had to the Interstate 
Commerce Commission. All these questions relate to 
regulation in its legislative sense and demand the attention 
of experts.’ These cases are, therefore, quite unlike those 
in which actions at law for failure to furnish cars have 
been entertained without any preliminary action by the 
Interstate Commerce Commission. In the Puritan Case’ 
and the Mulberry Hill Case’ the claim was made that, 
under a rule confessedly valid, the carrier had discrimi- 
nated against the plaintiff. In the Littlefield Case’ the 
claim was made that the carrier, knowing of the car short- 
age, had not only failed to notify the shipper, but had 
accepted the shipment. In the Sonman Case’ the action 
was for failure to supply cars in confessedly normal times. 
In none of these cases was the reasonableness of the car- 
rier’s practice in controversy.’” 

Following the rule just discussed, where it is conceded 
that the carrier has not complied with the statute,’” a 
United States District Attorney, at the request of the In- 
terstate Commerce Commission, may, under Section 3 of 
the Elkins Act,’” maintain a suit for injunction to restrain 
alleged discrimination resulting therefrom, without pre- 
vious action by the Interstate Commerce Commission 
having been taken, other than to request the bringing of 
the suit.’ Here, it will be noted, the precise thing com- 


162 Mitchell Coal & Coke Co. v. Pennsylvania R. Co., 230 U. S. 247, 57 L. 
ed. 1472, 33 Sup. Ct. 916 (1913). 

163 T ouisville & N. R. Co. v. Cory, 54 F. (2d) 8 (C. C. A. 8th, 1931). 

164 Pennsylvania R. Co. v. Puritan Coal Mining Co., 237 U. S. 121, 59 L. ed. 
867, 35 Sup. Ct. 484 (1915). 

165 Tllinois Central R. Co. v. Mulberry Hill Coal Co., 238 U. S. 275, 59 L. 
ed. 1306, 35 Sup. Ct. 760 (1915). 

166 Fastern Ry. Co. v. Littlefield, 237 U. S. 140, 59 L. ed. 878, 35 Sup. Ct. 
489 (1915). 

167 Pennsylvania R. Co. v. Sonman Shaft Coal Co., 242 U. S. 120, 61 L. ed. 
188, 37 Sup. Ct. 46 (1916). 

168 Midland Valley R. Co. v. Barkley, note 160, supra. 

169 Section 1 (12) of the Interstate Commerce Act. Supra note 24. 

170 32 Strat. L. 847 (1903). 

171 Freeman v. U. S., 4 F. (2d) 13 (C. C. A. 8th, 1925). 
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plained of was admitted, and was clearly a violation of 
the Act. 

It may, therefore, be concluded that (1) where the car- 
rier’s rule for distributing cars in time of shortage is as- 
sailed as unjustly discriminatory, the administrative action 
of the Interstate Commerce Commission must first be had, 
but (2) where the assault is not against the rule, but 
against its unequal and discriminatory application, no 
administrative question is presented, and an action for 
damages may be prosecuted in either a Federal or State 
court without any precedent action by the Commission.’*” 


RESTRAINING UNAUTHORIZED CONSTRUCTION 


Section | (18) of the Interstate Commerce Act pro- 
hibits the construction of an “extension” of a carrier’s 
line without first obtaining from the Interstate Commerce 
Commission a certificate of public convenience and neces- 
sity. Paragraphs (19) and (20) of this section provide 
that a carrier desiring to construct such an extension may 
apply for the certificate and prescribe the method of pro- 
ceeding. Whenever such an application is made, the 
Commission may pass incidentally upon the question 
whether what is called an “extension” is in fact such. If 
it proves to be only an industrial track, the Commission 
must decline the certificate, because none is required for 
such construction. 

A suit to enjoin a carrier’s construction of an alleged 
“extension” of its line without the certificate of public 
convenience and necessity is within the jurisdiction of the 
courts without the issue of whether the proposed construc- 
tion constitutes an “extension” having been first submitted 
to the Interstate Commerce Commission. This issue is 
not one which presents such an administrative question as 
requires initial action by the Commission. It presents to 
the court a mixed question of fact and of law. If the facts 
are in dispute the court must find them and apply the law. 


172 See note 167, supra. 
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If the facts are agreed, the question is exclusively one of 
law. In such circumstances the function of the court, 
upon the application for an injunction, is to construe the 
statutory provision and apply the provision, as construed, 
to the facts.’ 


Before bringing suit to enjoin the construction of an 
“extension” of the tracks of a railroad to serve an indus- 
trial plant, other carriers “parties in interest” are within 
their rights in waiting a reasonable time to see whether 
the carrier proposing the construction will apply to the 
Commission for the necessary certificate.’™ 


JUDICIAL INTERFERENCE WITH PENDING COMMISSION 
PROCEEDINGS 


During the pendency of reparation proceedings before 
the Interstate Commerce Commission, the courts will not 
entertain petitions for writs of certiorari, mandamus, or 
prohibition, requiring the Commission to sever the com- 
plaint against one of several carriers named therein as 
defendant. The courts will allow the Commission to 
proceed to make its findings upon the substantive issues 
before it, after which its order is subject to review in the 
regular manner.” Neither will the equity courts cancel 
a tentative valuation of the property of a carrier made by 
the Commission while there is pending before it the pro- 
test filed by the carrier pursuant to the statute." Like- 
wise, they will not determine whether a proposed rail- 
road lease violates applicable State statutes until after 
the Commission has passed upon the application of the 
one interstate carrier for permission to lease the property 
of another carrier." 


173 See note 154, supra. 
174 Bremner v. Mason City & C. L. R. Co., 48 F. (2d) 615 (De. 1931). 


175U. S. ex rel. Delaware & H. R. Co. v. I. C. C., 51 F. (2d) 429, 60 App. 
D. C. 267 (App. D. C. 1931). 


176 Delaware & H. Co. v. U. S., 266 U. S. 438, 69 L. ed. 369, 45 Sup. Ct. 
153 (1925). 


177 Louisiana v. M. L. & T. S. S. Co., 18 F. (2d) 645 (E. D. La. 1927). 
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CONCLUSION 


It is thought proper to state that some of the cases 
which the courts now require be first submitted to the 
Interstate Commerce Commission may be presented in 
such form as to be susceptible of judicial determination 
without such preliminary action, with a saving of time 
and expense to the litigants as well as to the Commission. 
To the extent that the courts have required purely jurid- 
ical questions to be first presented to the Interstate Com- 
merce Commission, there has been at least a postponement 
of the statutory rights of litigants. 

As to purely juridical questions, perhaps successive 
future decisions will restore them to the courts for deter- 
mination. Our ultimate interest, of course, is in having 
the boundaries of the respective agencies, both judicial 
and legislative, properly drawn. In any event, however, 
the sifting process must be gone through with before the 
courts can be called upon. 
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Publication of a law review by any school is justified by the additional con- 
tributions to legal literature which it stimulates and the opportunities for better 
training of students which it affords. In the past it has been felt that the 
limited service performed by a new general review did not warrant such an 
undertaking by The George Washington University. Now, however, an op- 
portunity for greater service seems to present itself. 

The practice of law, as most modern professions, has developed tendencies 
toward specialization. One of the most rapidly developing of these specialized 
branches of legal learning is the broad field of governmental law. Thousands 
of attorneys throughout the country are specializing and even limiting their 
practices to such matters as patents, taxation, interstate commerce, trade regu- 
lation, and international law. It is our hope to serve this large class of the 
profession. The proximity of this University to the primary sources of gov- 
ernmental law suggests naturally specialization in this field. The scope of this 
Review will include such subjects as, administrative law, constitutional law, 
trade regulation, taxation, international law, patents, interstate commerce, fed- 
eral trade commission, copyrights, trade-marks, tariff commission, radio com- 
mission, veterans’ administration, and immigration. 

While this service to the specialist is our primary aim, we hope, in addition, 
~ interest all members of the profession in the development of governmental 
aw. 

A short time ago this University took over from the National Association for 
Constitutional Government a periodical known as the Constitutional Review. 
This review has been combined with and will be published as an integral part 
of THE GeorckE WasHincton Law Review. As the Federal Constitution is 
the primary source of our federal govenmental law, we shall continue the pur- 
pose of the earlier publication by our presentation ‘of the developing principles 
of constitutional law. 

The interest expressed by the profession in anticipation of our publication has 
been most encouraging. Tue Eprror. 
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EDITORIAL NOTES 


FORFEITURE OF VEHICLES UNDER THE INTERNAL REVENUE, 
PROHIBITION, AND Customs AcTs 


Immediately upon the passage of the National Prohibition Act’ 
the problem arose of the rights and protection of innocent persons 
whose property was seized because of its illegal use in connection 
with intoxicating liquor. Where a vehicle was seized while laden 
with liquor the government attempted to bring proceedings under the 
Internal Revenue Act? which provides for absolute forfeiture without 
regard to the rights of a bona fide lienholder, or if the vehicle was 
intercepted while entering the United States the authorities attempted 
to enforce an absolute forfeiture under the Customs Act. The 
lienors maintained that their bona fide rights should be protected. 
They contended that the government could not elect to bring pro- 
ceedings under the absolute forfeiture statutes, but must proceed 
under the Prohibition Act which provided for the protection of their 
rights. The latter act was later in time and these parties argued that 
a statute prescribing penalties superseded earlier acts laying down 
heavier penalties for the same offence. 


The interpretation of these statutes was primarily a judicial one 
involving the intent of Congress. 


In the early cases where there was no element of smuggling in- 
volved, some of the cases said there were two subject matters and the 
elements necessary to conviction in each were different. Others said 
that as the element of removing the liquor was the same whether the 
Prohibition Act or the Revenue Act was involved, only the Pro- 
hibition Act was applicable.* 


As a result of the growth of the universal conditional sales pro- 
gram of automobile dealers, and the widespread campaigns of the 
government agents in attempting to enforce the Prohibition Act, 
and the statutes dealing with attempts to defraud the government of 
taxes on liquor by smuggling it into the country or concealing it if 
it were already here, the lower courts became crowded with for- 


141 Srar. L. 305 (1919), 27 U. S. C. sec. 40 (1926). 


214 Srar. L. 151 (1866), Rev. Star. sec. 3450 (1874), 26 U. S. C. secs. 1181, 
1182 (1926). 
314 Srar. L. 178 (1866), Rev. Star. secs. 3061, 3062 (1874), 19 U. S. C. 482, 
483 (1926). 
4No conflict. United States v. One Cole Automobile, 273 Fed. 934 (D. C. 
Mont. 1921); contra: Lewis v. United States, 280 Fed. 5 (C. C. A. 6th, 1922). 
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feiture cases. In attempting to meet the problem the courts became 
hopelessly confused. 

The Supreme Court in three important decisions has attempted to 
iron out the conflict.2 In approaching the problem the court pointed 
out distinctions which divide the cases raising the general problem 
into three classes. The first class consists of the cases involving the 
concealment of liquor with the intent to defraud the government of 
the tax thereon; the second, the cases involving the transportation of 
intoxicating liquor; and the third, those cases of attempts to smuggle 
non-tax paid liquor into the United States. Each of these cases 
settled the conflict as to one class as the court took the problem 
through three stages of judicial evolution. 

The first case disposed of the problem as raised in the first class of 
cases and by way of dictum, suggested the solution of the second 
class.’ In this case the court said that where an automobile was 
used for the purpose of depositing or concealing tax unpaid illicit 
liquor with the intent to defraud the United States of the taxes 
imposed thereon, it was subject to forfeiture under Section 3450 
of the Revenue Acts, without regards for the rights of an innocent 
lienor. The court concluded that there was no conflict between the 
Revenue and the Prohibition Acts so as to render the forfeiture 


provisions of the former act inoperative.* Liquor remained a taxable 
commodity.° 


Section 26 of the Prohibition Act covered the manufacture, sale, 
and transportation of liquor. In this statute, which is narrow in 
scope, Congress did not intend to protect generally, innocent inter- 
ests. The Act applies only to cases of forfeiture incident to the 
prosecution of a person for transporting liquor by a vehicle in viola- 


5 Note 9, infra, as to liquor being a taxable commodity. 


® United States v. One Ford Automobile, 272 U. S. 321, 47 Sup. Ct. 154, 71 
L. ed. 279, 47 A. L. R. 1025 (1926); Richbourg Motor Co. v. United States, 
281 U. S. 528, 50 Sup. Ct. 385, 74 L. ed. 1016, 73 A. L. R. 1081 (1930); Gen- 
eral Motors Acceptance Corporation v. United States, 286 U. S. 49, 52 Sup. 
Ct. 486, 76 L. ed. 619 (1932). 


7 Ford Automobile Case, supra note 6. 


8 In these forfeiture cases, both sides in the lower courts have invoked the 
Willis Campbell Act of November, 1921, 42 Strat. L. 222, 223 (1921), 27 U. 
S. C. sec. 3 (1926). It says that all laws pertaining to the manufacture, taxa- 
tion, and traffic in intoxicating liquor, and the penalty for the violation of said 
laws enforced when the Prohibition Act was passed, should continue in force 
unless in conflict with the Willis Campbell Act itself or the National Prohibi- 
tion Act. In United States v. Stafoff, 260 U. S. 477, 47 Sup. Ct. 197, 67 L. 
ed. 358 (1923), the Supreme Court interpreted the Willis Campbell Act to re- 
vive the penal provisions in the Revenue and Customs laws. 


®No conflict between the National Prohibition Act and the imposition of 
taxes. 
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tion of the Prohibition Act.’° Section 3450 of the Revenue Act 
applies to a vehicle used for the concealment of liquor, while section 
26 applies to a vehicle used in transporting liquor contrary to law." 
If the charge alleges concealment without transportation the govern- 
ment has the election of proceeding under the Internal Revenue Act 
and compelling an absolute forfeiture. Once criminal prosecution is 
begun under the Prohibition Act, however, it is mandatory that the 
forfeiture proceedings be directed under that statute. The third 
party interests if bona fide are then protected.’* 

In the next stage,’* the Supreme Court liberally construed the for- 
feiture statutes in favor of the third parties. In the preceding stage 
Section 3450 is not repealed where there is no evidence of trans- 
portation. In this second class of cases the court says that where 
there is transportation, the language of Section 26 is in form man- 
datory, and when the vehicle is seized, there must be a forfeiture 
under the Prohibition Act. In this situation, there is a conflict and 
Section 26 overrides Section 3450. It is true that property interests 
should be protected whenever possible. The courts should interpret 
the statutes with this end in view, placing the burden on the person 
who claims to be innocent, to prove that he is in fact bona fide.'* 

After the second decision the lower courts were still about equally 
divided with a strong line favoring forfeiture and an equally strong 
group favoring an implied repeal.’® 

In the next stage,’® the court went farther. The controversy 
here was as to proceedings under the Tariff Act and Section 26. 
The court said that the Prohibition Act does not repeal the Customs 
Act where a vehicle is seized in the act of transporting liquor across 
the border’? or where a vessel is intercepted in attempting to smuggle 


10 To forfeit an automobile seized while being used to transport liquor under 
the National Prohibition Act the person in charge must have been cx 
arrested and convicted. United States v. Shusser, 270 Fed. 818 (D. Ohio 
1921); United States v. One Packard Motor Truck, 284 Fed. 394 vin) .. 
Mich. 1922). 

11 Strong dissent by Mr. Justice Butler who said Section 3450 did not apply. 
Mr. Justice Sutherland and Mr. Justice McReynolds ——, in this dissent. 

12 Port Gardner Investment Co. v. United States, 272 U. S. 564, 27 Sup. 
Ct. 165, 71 L. ed. 412 (1926). 

13 Richbourg Case, supra note 

14 The Harbor Trader, 42 F. (2a) 858 (C. C. A. 2d, 1930). There is no 
obligation upon the lienor to make inquiries. C. I. T. Corp. v. United States, 
40 F. (2d) 825 (C. C. A. 8th, 1930). 

15Qne line of cases includes Colon v. Hanlon, 50 F. (2d) 353 (C. C. A. 
Ist, 1931) ; Commercial Credit Co. v. United States, 53 F. (2d) 977 (C. C. A. 
5th, 1931); United States v. One Studebaker Automobile, 45 F. (2d) 430 (D. 
C. Ariz. 1930); contra: The Pilot, 43 F. (2d) 491 (C. C. A. 4th, 1930); 
United States v. One Reo Coupe Automobile, 46 F. (2d) 815 (D. C. Mass. 
1931); The Daisy T., 48 F. (2d) 370 (D. C. Del. 1930). 

16 General Motors Acceptance Corporation v. United States, supra note 6. 

17 United States v. One Reo Coupe, supra note 15. 
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alcoholic liquors into the United States."* The court says Section 26 
involves internal transportation and does not cover smuggling though 
the transportation is an incident to the smuggling. Section 3062 
of the Revised Statutes (Revenue Act) is aimed at transportation 
from without and not within the United States. In this case the 
court denies the conclusions of some of the lower courts that the 
customs forfeitures are ended with respect to intoxicating liquors. 
The government has the election to proceed under the Customs Act 
and secure the forfeiture of the vessel although as an act of grace it 
may recognize the interests of innocent third parties.** The court 
says that, if the government must always prosecute under the Pro- 
hibition Act for the illegal transportation and never for the smug- 
gling, historic remedies and sanctions would be disregarded. This 
result Congress never intended. 

In conclusion, the results of these decisions may be summarized. 
In the first class, where the seizure is for concealment, the govern- 
ment has the choice of statutes under which it may bring proceed- 
ings. In the second class, where the seizure is for transportation, the 
owner or lienholder has the protection of the Prohibition Act as to a 
forfeiture and may reclaim what has been taken if he has acted in 
good faith. Restitution in this class of cases is a right and not an 
act of grace as in the third class, involving the element of smug- 
gling. In this last group of cases neither the owner nor the offender 
has the choice between forfeiture on the basis of illegal transporta- 
tion and forfeiture on the basis of smuggled importation. This choice 
is for the government as in class one. Class two is the only situation 
in which a conflict is recognized. In this conflict the Prohibition Act 
repeals the Revenue Act and prevails as to the forfeiture provision. 

CLARENCE ROTHENBURG. 


RIGHTS OF UNITED STATES GOVERNMENT IN PATENTS ON INVEN- 
TIONS OF GOVERNMENT EMPLOYEES 


The rights of an employer and an employee in an invention made 
by the employee during his employment have frequently been de- 
cided by the courts. In the absence of a contract to assign, the cases 
roughly fall in two classes: (1) Where an employee is hired to make 


18 Sebastopol Case, 56 F. (2d) 590 (C. C. A. 2d, 1932), aff’d, 286 U. S. 70, 
52 Sup. Ct. 474, 76 L. ed. 629 (1932). 

19 The Secretary of the Treasury may remit the forfeiture if he finds the 
owner innocent. Rev. Stat. sec. 378 (1874), 5 U. S. C. sec. 328 (1926) ; TarirrF 
Acts of 1922, 42 Star. L. 986 (1922), 19 U. S. C. 520, 532 (1926). 

1A contract by the terms of which the employee agrees to assign his inven- 
tion to his employer is specifically enforceable. Goodyear Tire and Rubber 
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an invention, devote his entire time to the solution of a particular 
problem, or undertake to meet a specific need, the employer is the 
owner of the resulting invention, and the inventor-employee cannot 
withhold title.2 (2) Even though the invention is conceived and per- 
fected during the hours of employment, the inventor does not lose 
his right to title in his invention, merely because it was perfected at 
his employer’s expense or his employment suggested the invention. 
The employer, however, has a nonexclusive license called a shop- 
right.2, In which of these classes any case will fall depends upon the 
interpretation of the facts in each instance, and the cases are difficult 
to reconcile in view of the different interpretations of similar facts.* 

The question has again arisen, but with the interesting variation 
that the United States government is the employer and is claiming 
title as against the inventor’s assignee.” The United States Supreme 
Court will soon decide this question.® 

It has been stated that the government is no different from any 
other employer.’ That rule, applied, as it was, to the facts as inter- 
preted by the court, places the Dubilier case in class 2 and the decision 
seems unquestionable in view of the authorities. If any other result 
is to be finally reached (1) the government must be treated as dif- 
ferent from any other employer, (2) the facts must be interpreted to 
place the case in class 1, or (3) the general rules applicable to em- 
ployer and employee in patent cases must be modified. Otherwise it 
would appear that the decision must be affirmed. 

It may be argued, however, that the result of the decision in this 
case is undesirable. The government has an express license, or at 


Co. v. Miller, 22 F. (2d) 353 (C. C. A. 9th, 1927) ; Toledo Machine and Tool 
Co. v. Byerlein, 9 F. (2d) 279 = C. A. 6th, 1925) ; Mississippi Glass Co. v. 
Franzen, 143 Fed. 501 (C. C. 3d, 1906), and many industrial concerns at- 
tempt to insure patent rights to ge by such contracts. 
oe Parts Co. v. Peck, 264 U. S. 52, 44 Sup. Ct. 239, 68 L. ed. 560 

5’ Hapgood v. Hewett, 119 U. S. 226, 7 Sup. Ct. 193, 30 L. ed. 369 (1886) ; 
Dalzell v. Dueber Manufacturing Co., 149 U. S. 315, 13 P. Ct. 886, 37 L. 
ed. 749 (1893); Ingle v. Landis Tool Co., 272 Fed. 464 (C. C. A. 3d, 1921); 
Pressed Steel Car Co. v. Hansen, 128 Fed. 444 (W. D. Pa. 1904), aff'd 137 
Fed. 403 (C. C. A. 3d, 1905), cert. denied, 199 U. S. 608, 26 Sup. Ct. 749, 50 
L. ed. 331 (1905). 

4The subject has been fully discussed. (1923) 36 HarvArp Law ReEvIEWw 
468; (1923) 23 CoLtumBiaA Law Review 311; (1928) 12 Minnesota Law 
Review 670; (1930) 30 Co.umpia Law REVIEW 1172; (1922) 16 A. L. R. 
1177; (1924) 32 A. L. R. 1037; (1926) 44 A. L. R. 593. 


5 United States v. Dubilier Condenser Corporation, 59 F. (2d) 381 (C. C. A. 
3d, 1932), aff’g 49 F. (2d) 306 (D. C. Del. 1931). For the facts of this case 
see RECENT CASE, p. 148, infra. 

6 Petition for writ og certiorari was granted Oct. 17, 1932. 


7 Solomons v. U. 137 U. S. 342, 11 Sup. Ct. 103, 34 L. ed. 674 (1890), 
eet in Gill v. U ; 160 U. S. 426, 16 Sup. Ct. 322, 40 L. ed. 480 (1896). 
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any event one would be implied so that the government could not 
infringe.* The government, for some unapparent reason, is not satis- 
fied with only a license and argues that it should have title, presum- 
ably for extending the rights to all the people. The government's 
position is not without merit. The Bureau of Standards is maintained 
by the people for their benefit; it is hard to justify its existence for 
another purpose. Under these circumstances the government might 
be considered different from a private employer. The inventions in 
the Dubilier case are of little, if any value to the government, but are 
of great value to the public, at least to every owner of a modern 
radio. The inventions were developed at the expense of the taxpayer, 
and if he is to derive any return for this expenditure, such a benefit 
must accrue directly to him (in the form of cheaper radio sets).° 
Otherwise what justification is there for this expenditure of his 
money ??° The inventors, having been furnished the materials, and 
provided with employment and a salary by the people while they were 
making their invention, are asking too much when they want, in addi- 
tion, a royalty from the public for every radio manufactured under 
the patent. The argument that the employees are underpaid, and that 
the royalties will help to give them what they deserve, is without 
merit. Such a form of compensation is too indirect, conjectural, and 
is not properly divided among those meriting it. 


Many of the cases in which the government was the employer, and the 
patents involved were not taken out under the Act of March 3, 1883,"! 


8 Solomons v. U. S.; Gill v. U. S., supra note 7. 


® Compare the case of an invention for an improvement in a battleship made 
under similar circumstances. The government alone can use this as distin- 
guished from the people. The benefit accrues to the people indirectly through 
a benefit to their government. In such a case a license to the government is 
sufficient to protect the people’s investment. 

10 The public will get a benefit when the patent expires. This benefit is too 
distant to permit argument that the public money should be spent to develop 
inventions in rapidly changing arts from which the direct benefit cannot accrue 
for 17 years. 

11 The Act of March 3, 1883, Ch. 143, 22 Srart. L. 625, authorized the grant 
of patents to any officer of the government without the payment of fees when 
the invention is to be used in the public service, provided that the applicant 
shall state in his application that the invention may be used by the government 
or any other person in the United States without the payment of royalty there- 
on. So far as that Act is applicable to the facts in the Dubilier case, it may 
be argued that Congress, thus having provided a way to give the government 
and the public the benefit of government employees’ inventions, it is incumbent 
upon the executive branch of the government to see that applications are so 
filed. The administration, having chosen to permit the patents to be otherwise 
issued, the courts should’ not interfere with the administrative oy A of the 
various government bureaus. This Act was amended April 30, 1928 (Ch. 460, 
45 Srar. L. 467), among other things to remove “or any other person in the 
United States,” but in the principal case the applications were all filed and 
patents issued before the Act was amended. The amendment would indicate 
that it was the intent of Congress at that time to give only the government, 
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also involve the question of infringement,’* validity of the pat- 
ent,'* or the interpretation of a collateral contract.* In none of 
the cases previously mentioned is the question of title per se raised. 
In the Houghton case’* there was no question except one of title, but 
the facts place that case in class 1. If the facts in the Dubilier case 
may be differently interpreted, the case may be brought squarely 
under the rule of the Houghton case. The circuit court admits that 
if “research” were given the meaning of “invention,” their result 
would be opposite. Irrespective of any particular problem, the em- 
ployees were hired to do research.’* In doing that research, unless 
they display only mechanical skill, invention is the inevitable and the 
expected result. Is it not a play on words to say that a man assigned 
to do research is not also assigned to make the inventions that are 
inherent in that research? It is difficult to see how he could do the 
research he was hired for without also making the inventions that 
accompany it. The court’s distinction between general research and 
a particular research problem is a fine one, and the decision is quite 
thin if it rests only on the difference between research and invention. 

Finally it is appropriate here to argue that public policy justifies a 
change in the general rule of master and servant relationship in patent 
matters. In the earlier days men could more easily make their in- 
ventions as free lancers. Now the arts have become so well-de- 
veloped that an expensive research laboratory is needed in order to 
make inventions in many fields.'* The economiccs involved today 
generally permit only an employer-corporation to maintain such a 
laboratory. Furthermore it is often necessary for a group of in- 
ventors to work in collaboration in order to solve some problem; 
this is best accomplished in an employer’s laboratory. But an em- 
ployer is not willing to invest his capital in such a laboratory, and hire 


— 


and not the people, the rights under applications so filed, and so to enlarge the 
rights of government employees to their inventions. 


12 Solomons v. U. S.; Gill v. U. S., supra note 7. 


13 Moffett v. Fiske, 51 F. (2d) 868 (App. D. C. 1931), cert. denied, 284 U. 
S. 662, 52 Sup. Ct. 37, 76 L. ed. 46 (1931). 

14 McAleer v. U. S., 150 U. S. 424, 14 Sup. Ct. 160, 37 L. ed. 1130 (1893). 

15 Houghton v. U. S., 23 F. (2d) 386 (C. C. A. 4th, 1928), aff’g 20 F. (2d) 
434 (D. C. Maryland 1927), cert. denied, 277 U. S. 592, 48 Sup. Ct. 528, 72 
L. ed. 1004. Here the government employee was specifically assigned the task 
of developing a specific gas. He obtained a patent and the government was 
decreed title to it in a suit against him. Cf. Riley v. Barnard, 59 O. G. 1919, 
1892 C. D. 127. 

i6 The facts show the research contemplated was of a creative character, 
the object of which was the design of new apparatus, as distinguished from 
the type of research which has as its object the compilation of facts or data. 


17 Compare the earlier days when Mr. Edison had his own laboratory. To- 
day many of our great inventors are found doing their work in the laboratories 
of corporations like General Electric and Bell Telephone, and to a lesser ex- 
tent in universities. 
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research workers, unless he is assured of some remuneration for his 
investment. The basic motive behind the patent laws is to encourage 
inventions, to add to the realm of knowledge; protection of inventors 
is secondary. Thus, the change in the arts themselves and in the eco- 
nomic situation makes it desirable to give the employer a greater 
share of protection than in the days when the rule was first laid down, 
if invention is to be encouraged or even permitted.’* 

The rights of government employees have been a perplexing prob- 
lem. Congress has considered legislation, and an interdepartmental 
patents board has dealt with the subject but with little success in 
unifying the practice of the various bureaus. Whether the Supreme 
Court will further define these rights remains to be seen. 

LELAND L. CHAPMAN. 


Quasi-LEGISLATIVE ACTS OF THE INTERSTATE COMMERCE CoMMIS- 
SION AS LIMITATIONS ON ITs QuasiI-JUDICIAL ACTS 


In Phoenix Chamber of Commerce v. Atchison, T. & S. F. Ry. Co. 
et al.,’ the Interstate Commerce Commission fixed a specific rate on 
sugar from California points to Phoenix, Arizona. The defendant 
carrier lowered its charges accordingly. Later, with more facts be- 
fore it, the Commission declared the rate previously fixed to be un- 
reasonably high, declared its former finding erroneous, and fixed a 
lower rate.” In the same proceeding it awarded the Arizona Grocery 
Co., one of the complainants, reparation based on the difference be- 
tween the two rates. The defendant refused to pay the award, and 
the shipper sued thereon.* The Court concluded that where the Com- 
mission has declared what is a reasonable rate, it may not later, by 
declaring its own finding erroneous, subject a carrier which con- 
formed thereto to the payment of reparation measured by the differ- 
ence between the two rates.‘ 

In fixing a rate the Commission is exercising a quasi-legislative 
function.* In awarding reparation it is performing a quasi-judicial 


Peck, supra note 2, and Houghton v. U. S., supra note 15, with Hapgood v. 
Hewett, supra note 3 


162 I. C. C. 412 (1921); 95 I. C. C. 244 (1925). 

2140 I. C. C. 171 (1928). 

* By virtue of authority conferred by Interstate Commerce Act, sec. 16, par. 2 
(1906), 36 Stat. L. 554 (1910), 49 U. S. C. 16 (1926). 

* Arizona Grocery Co. v. Atchison, T. & S. F. Ry. Co., 284 U. S. 600, 52 
Sup. Ct. 183, 76 L. ed. 3 (1922), aff’g 49 F. (2d) 563 (C. C. A. 9th, 1931). 

° Skinner & Eddy Corp. v. United States, 249 U. S. 557, 39 Sup. Ct. 375, 
63 L,. ed. 772 (1919) ; Oklahoma Operating Co. v. Love, 252 U. S. 331, 40 Sup. 
Ct. 338, 64 L. ed. 596 (1920) ; Northern Pacific Ry. Co. v. Department of Pub- 
lic Works, 268 U. S. 39, 45 Sup. Ct. 412, 69 L. ed. 836 (1925). 
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function. ‘That the Interstate Commerce Commission exercises both 
quasi-legislative and quasi-judicial powers has not been denied since 
the passage of the Hepburn Act’ in 1906. But it has remained for 
the Arizona Grocery Co. case to declare that the Commission may 
not in its quasi-judicial capacity nullify what it has expressly enacted 
in its quasi-legislative capacity. 

Ordnarily the principles of stare decisis and estoppel by decision 
do not apply to the Interstate Commerce Commission.* Conditions 
vary with the time and locality, and a rate which is reasonable one 
week in one state may not be reasonable the next week in an adjoin- 
ing state. The Commission, therefore, reserves the right, upon a 
more comprehensive record, to modify its previous findings, whether 
in the same or a previous case, upon matters directly in issue before 
it.® 

This principle is well illustrated in the case of Eagle Cotton Oil 
Co. v. Southern Ry. Co. et al..° In that case the Commission author- 
ized a general upward revision of rates, without reference to any one 
particular rate. The Southern Railway increased its charges in con- 
formity thereto. This rate was then attacked, and the Commission 
found it unreasonable and awarded reparation to the shipper.’’ The 
Circuit Court of Appeals upheld the award. Judge Hutcheson, in a 
concurring opinion, declared that, “neither specific approval by the 
Commission of a general schedule of rates, nor the promulgation of 
a particular rate, prevents the Commission from granting reparation 
as to that rate, if, upon complaint, it is advised that reparation should 
be made.” 

The cases may be distinguished on the ground that in the Eagle 

6 Interstate Commerce Commission v. Cincinnati, N. O. & T. P. Ry. Co., 167 


U. S. 479, 17 Sup. Ct. 896, 42 L. ed. 243 (1896); Baer Bros. v. Denver & R. 
G. Ry. Co., 233 U. S. 479, 34 Sup. Ct. 641, 58 L. ed. 1055 (1914). 


7 34 Stat. L. 838, 49 U. S.C. 15 (1926). This Act conferred upon the Com- 
mission the quasi-legislative power of fixing rates, whereas before it had been 
confined to the quasi-judicial power of awarding reparation for ee 
charges. Cf. Terminal Railroad Ass’n of St. Louis v. United States, 266 U. 
17, 45 Sup. Ct. 5, 69 L. ed. 150 (1924); Assigned Car Cases, 274 U. S. 56a 
47 Sup. Ct. 727, 71 L. ed. 1204 (1927). See also the TrRANsPorTATION Act; 
secs. 418-421, 41 Strat. L. 484 (1920), 49 U. S. C. 15 (1926). 

8 Board of Railroad Commissioners v. Atchison, T. & S. F. Ry. Co., 8 I. C. 
C. 304 (1899); Cattle Raisers’ Ass’n of Texas and Chicago Live Stock Ex- 
change v. Chicago, B. & Q. R. R. Co. et al., 12 I. C. C. 507 (1907); Kansas 
City Hay Dealers’ Ass’n v. Missouri-Pac. Ry. Co. et al., 14 I. C. C. 597 (1908) ; 
Hillsdale Coal & Coke Co. v. P. R. R. Co., 19 I. C. C. 356 (1910); Goss v. 
Director General, 73 I. C. C. 649 (1922); Eagle Cotton Oil Co. v Southern 
Ry. Co., 51 F. (2d) 443 (1931); 2 SHarFMAN, THE INTERSTATE COMMERCE 
Commission (1931) 370. 

9 Cf. the language in Phoenix Chamber of Commerce vy. Atchison, T. & S. F. 
Ry. Co., supra note 2 

10 Supra note 8. 

11140 I. C. C. 131 (1928). 
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Cotton Oil Co. case the court is dealing with a carrier-made rate, 
published but not prescribed by the Commission, while in the Arizona 
Grocery Co. case it is dealing with a Commission-made rate. Justices 
Holmes and Brandeis dissented in the latter case, for the reasons 
stated by Judge Hutcheson in his concurring opinion to the former. 
Judge Hutcheson’s dictum that the Interstate Commerce Commission 
is not bound by the specific promulgation of a particular rate is neces- 
sarily overruled by the majority opinion of the Supreme Court in the 
Arizona Grocery Co. case. 

It should now be noted that stare decisis and estoppel by judgment 
do not apply to situations such as were presented by the Arizona 
Grocery Co. case. The Commission there prescribed a particular rate. 
It acted in its quasi-legislative capacity, laying down a rule of con- 
duct for the future, as Congress would do. No judicial action is in- 
volved, and stare decisis does not apply to legislation. When the 
Commission later acts on this rate in its quasi-judicial capacity, it is 
acting, not on a previous judicial decision, but on a rule of conduct 
which it has itself expressly prescribed. As the Court states, “while 
not bound by the rule of res judicata, it was bound to recognize the 
validity of a rule of conduct prescribed by it, and not to repeal its 
own enactment with retroactive affect this was obviously the 
limit of its power, as that of the legislature itself.” 

The principle, then, that the Interstate Commerce Commission is 
not bound by res judicata and stare decisis is not overruled, but it 
may now be taken as settled that the Commission may not judicially 
nullify its legislative enactments, and that where it has promulgated 
a specific rate and thereby given it the character of reasonableness, 
it cannot later declare its enactment erroneous and award damages for 
charges based thereon. Puinip F. Herrick. 


MartiAL LAW AND EXECUTIVE ProcEss 


Problems related to martial law form one of the most fruitful fields 
for conflicting decisions in both State and Federal courts. Con- 
sideration given to the classification of military rule might avoid 
much of this conflict. The Chief Justice of the United States Su- 
preme Court distinguished and divided it into three forms as early 
as 1866. This classification was soon followed by a leading author- 
ity in the field of military and martial law? and will be briefly sum- 
marized. 


1 Minority opinion delivered by Chief Justice Chase in Ex parte Milligan, 
4 Wall. 2, 18 L. ed. 387 (U. S. 1866). 


2 WintHROoP, Mmirary LAw AND PRECEDENTS, 2d ed., 1274, 1275 (1896). 
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Military law is that part of our municipal law by which the mili- 
tary forces are governed in peace or in war in respect to their in- 
ternal discipline and organization. It is almost wholly statutory. 
Military government is the military dominion exercised in war over 
enemy territory and inhabitants subsequent to invasion and occupa- 
tion. It may be applied equally in either a civil or a foreign war. 
Martial law, in its true form, is the type of military authority exer- 
cised over domestic territory and citizens during periods of public 
danger. Difference of opinion as to the extent of that authority 
and the danger which may invoke it have contributed to the uncer- 
tain consequences of its application. Conflicting interpretations in 
courts of last resort as to its powers have even led to the proposal 
of a uniform code for the guidance of all persons, civil as well as 
military, within the area subject to it.* 


Early decisions acknowledged that the right of the executive 
power to employ the military forces to suppress insurrection or repel 
threatened invasion precluded any judicial review of the executive 
discretion.* Most states either in their constitutions or by statute 
now empower the governor to declare by proclamation that a state 
of insurrection exists in designated areas and to use the military 
forces of the state to suppress it.> Following the reasoning of the 
earlier cases it seems conclusively established that his decision is not 
subject to judicial review.® 


The extent, however, to which civil rights and civil law must yield 
to the exigencies of the situation is in dispute. The view that the 
will of the executive, invoked by the necessities of the moment, sub- 
stitutes executive process for civil process’ is arrayed on one side. 
Reinforcing it is the view that this executive discretion may be dele- 
gated to the military commander® or may even be exercised during 
the period pending the proclamation of martial law. Opposing it 
are those decisions which deny the right of the executive to supplant 


314 Micu. L. Rev., 115, 213 (1916). 

‘Martin v. Mott, 12 Wheat. 19, 6 L. ed. 537 (U. S. 1827); Luther v. 
Borden, 7 How. 1, 12 L. ed. 581 (U. S. 1848). 

5 Fairman, Martial Rule and the Suppression of Insurrection (1929) 23 I. 
L. Rev. 766. 

6U. S. ex rel. Seymour v. Fischer, 280 Fed. 208 (Neb. D. 1922); In re 
Boyle, 6 Idaho 609, 57 Pac. 706 (1899); Ex parte McDonald, 49 Mont. 454, 
143 Pac. 947 (1914); State ex rel. Mays v. Brown, 71 W. Va. 519, 77 S. E. 
243 (1912). 

7 Moyer v. Peabody, 212 U. S. 78, 29 Sup. Ct. 235, 53 L. ed. 410 (1909) ; 
U. S. ex rel. McMaster v. Walters, 268 Fed. 69 (S. D. Tex. 1920). 
( ma ex rel. Wadsworth v. Shortall, 206 Pa. 165, 55 Atl. 952 

1903). 

9 Hatfield v. Graham, 73 W. Va. 759, 81 S. E. 533 (1914). 
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any civil process except in the zone of military operations in time 
of actual war.*° 

Most of the decided cases have involved questions of personal 
liberty, arising upon petition for writ of habeas corpus. Property 
rights have not escaped the general tangle, however. Mere further- 
ance of the success of a military expedition could not overthrow 
them."* But they could not outweigh the need for coal to ameliorate 
the rigors of a severe winter.1* The estate of a confederate soldier 
has been protected from confiscatory regulations'* while the prop- 
erty of an incendiary newspaper was summarily seized.'* 

Obviously no magic formula can solve the riddle. Differences in 
state constitutions are not alone responsible. In a state where the 
executive has the power to declare that a state of war exists, it has 
been held that he must place a military force in the field before he 
can suspend civil process.** Yet in that same state but a few years 
previously the detention of persons apprehended at his instance out- 
side the military zone was upheld.’® 

Some of the later cases show a desire to curtail the powers of ex- 
ecutive process..7 The very existence of the conditions on which 
the governor based a proclamation declaring a state of insurrection 
appears to have been challenged but a few months ago by a Federal 
District Court.‘* These cases may represent a tendency toward 
frank and open rejection of a doctrine considered useful and ac- 
ceptable a few decades ago when frequent labor disorders entailed 
grave consequences. On the other hand they may be merely a con- 
tinuation of the ancient conflict which began with the divergent opin- 
ions in the Milligan case.’® 

The decision of the U. S. Supreme Court in the Constantin case*° 
should be awaited with interest. If Moyer v. Peabody* is followed 


1 Ex parte Milligan, 4 Wall. 2, 18 L. ed. 387 (U. S. 1866); Franks v. 
Smith, 142 Ky. 232, 134 S. W. 484 (1911); Bishop v. Vandercook, 228 Mich. 
299, 200 N. W. 278 (1924); Ex parte Lavinder, 88 W. Va. 713, 108 S. E. 
428 (1921). 

1! Mitchell v. Harmony, 13 How. 115, 14 IL. ed. 75 (U. S. 1851). 

12 Dakota Coal Co. v. Fraser, 283 Fed. 415 (D. N. D. 1919); 267 Fed. 130 
(C. C. A. 8th, 1920), Order denying injunction vacated; question moot be- 
cause of return of mines to owners. 

13U. S. v. Lee, 106 U. S. 196, 1 Sup. Ct. 240, 27 L. ed. 171 (1882). 

14 Hatfield v. Graham, supra note 9. 

15 Ex parte Lavinder, supra note 10. 

16 Ex parte Jones, 71 W. Va. 567, 77 S. E. 1029 (1913). 

17U. S. ex rel. Palmer v. Adams, 26 F. (2d) 141 (D. Col. 1927); 29 F. 
(2d) 541 (C. C. A. 8th, 1928), Case dismissed upon appeal; question moot 
because of release of petitioner. Bishop v. Vandercook, supra note 10. 

18 Constantin ef al. v. Smith ef al., 57 F. (2d) 227 (E. D. Tex. 1932). 

19 Supra note 1. 

20 Supra note 18. 

21 Supra note 7. 
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a reversal should not be unexpected. If on the other hand the doc- 
trine of Franks v. Smith”* is adopted affirmance is certain. 
Attempts to rationalize the conflicting decisions in this field are 
attended with difficulties. Courts generally uphold instances of mere 
suspension of civil rights during the immediate period of public dan- 
ger in furtherance of the police power of government.?* The cases 
which deny the right of military forces to exercise judicial functions 
appear to make no distinction between military government and mar- 
tial law. The former exists only after invasion and occupation. The 
latter properly is invoked when a state of riot or insurrection has 
paralyzed the civil powers of government. The proclamation of the 
executive does not create this condition; it merely recognizes it. In 
the final analysis the justification for the existence of martial law 
is not to be sought in the Constitution for it is a régime not contem- 
plated by the framers. Its true justification lies in the existence of 
an emergency when life and property can be protected only by the 
use of military force. The central problem is to find a common 
standard as to what constitutes a controlling emergency in fact. 
Upon such an occasion, the assumption by the protecting forces of 
judicial powers through the medium of military commissions and 
provost courts is merely an exercise of the right of state self-de- 


fense. When the emergency ceases to exist and the civil powers are 
1eéstablished, then only must the military force restore all legisla- 
tive and judicial functions to their rightful owners for whom they 
have been held in trust.** 


H. D. Linscorr. 


ARBITRATION BETWEEN THE UNITED STATES AND SWEDEN RELAT- 
ING TO THE SwEDISH MorTorsHIPs “KRONPRINS , 
GustaF ApoLF” AND “PAcIFIc” 


While the United States was a belligerent during the World War, 
the Kronprins Gustaf Adolf and the Pacific, two motorships of 
Swedish registry, remained in ports of the United States for over 
a year. These two cargo ships were owned by the Rederiaktiebola- 
get Nordstjernan, a Swedish corporation, also known as and here- 
after called the Johnson Line. The Kronprins Gustaf Adolf lay in 
the harbor of New York, the Pacific at Newport News. The Swed- 
ish Government, in behalf of the Swedish owners, contended that 


22 Supra note 10. 
23 Ex parte McDonald, supra note 6. 


24 Davis, TREATISE ON THE Minitary LAw or THE Unirep Srates, 3d ed., 
304-305 (1913). 





106 THE GEORGE WASHINGTON LAW REVIEW 


the ships were detained by the United States authorities and that 
this detention was in contravention of the Swedish-American treaties 
of April 3, 1783, and July 4, 1827. The Government of the United 
States denied these contentions. Diplomatic negotiations between 
the two governments failed to adjust the controversy. The United 
States Government agreed with the Government of Sweden to sub- 
mit the Swedish claim to arbitration. The amount of damages 
claimed by Sweden in behalf of the Johnson Line for loss of serv- 
ices of the two ships and interest was $3,012,173.28. 

Under the Special Agreement between the two governments signed 
December 17, 1930, the questions to be arbitrated were: 


“First, Whether the Government of the United States of 
America detained the Swedish motorship Kronprins Gustaf 
Adolf between June 23, 1917, and July 12, 1918, and the Swed- 
ish motorship Pacific between July 1, 1917, and July 19, 1918, 
in contravention of the Swedish-American Treaties of April 3, 
1783, and July 4, 1827. 

“Second, Whether, if the first question be decided in the af- 
firmative, the Government of the United States of America is 
liable to the Government of Sweden in behalf of the owners of 
the motorships for damages resulting from such unlawful de- 
tention; and 

“Third, Should the reply be in the affirmative what pecuniary 
reparation is due to the Government of Sweden on behalf of 
the owners of the motorships above mentioned.” 


The two governments agreed to the appointment of Mr. Eugene 
Borel, Honorary Professor of International Law of the University 
of Geneva, as sole arbitrator in the case. 

The Swedish Government was represented by its Minister in 
Washington’ and by counsel.? The United States Government was 
represented by members of the permanent legal staff of the Depart- 
ment of State.* 

Voluminous pleadings, consisting of a Case and Answer, were 
filed by each Government with the Arbitrator some time before the 
oral arguments. The hearings in the case took place at Washington 
during May and June, 1932. The decision of the Arbitrator, con- 
sisting of 100 printed pages, was rendered on July 18, 1932. 

With respect to the law applicable to the case, the Arbitrator stated 
that the decision to be given is governed by the Treaties, and the 

1 Honorable W. Bostrom. 

2 Professor Osten Unden and Washington counsel, Messrs. Edward B. Burl- 
ing, George Rublee, Dean G. Acheson and H. Thomas Austern. 

3 The Agent for the United States was Mr. Jacob A. Metzger, Assistant 
Legal Adviser, Department of State. Counsel for the United States were 


Messrs. Bert L. Hunt, James Oliver Murdock, Frederic A. Fisher, and Miss 
Ann O'Neill, Assistant Legal Advisers, Department of State. 
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Arbitrator is not asked to look for other rules in the field of inter- 
national law. He added, however, that the Treaties should be en- 
forced in the spirit of international law as recognized by both 
parties. It may be assumed that the parties did not by these Treaties 
intend to secure for their nationals rights inferior to those already 
possessed under international law. A treaty should be interpreted 
so as to bind the parties “only within the limits of what can be 
clearly and unequivocally found in the provisions agreed to and 
those provisions, in case of doubt, are to be interpreted in favor of 
the natural liberty and independence of the party concerned.” 

Article 7 of the Treaty of 1783 was relied upon by Sweden as giv- 
ing to Swedish ships freedom of navigation in American ports. The 
Arbitrator held, however, that if Article 7 was intended to prescribe 
in general terms the liberty of navigation, the second part of Article 
17 of the Treaty, “which is particularly to be considered here as the 
lex specialis applying to the circumstances of the present case” would 
have been superflous. He pointed out that the Jex specialis was to be 
found in articles dealing with the situation of ships of one Party in 
the ports of the other. 

The Arbitrator held that the second part of Article 17 secured to 
each signatory freedom from an embargo as well as detention even 
without actual use. As far as Article 17 secured to ships of one 
Party the liberty to depart from the ports of the other state, it did 
not impose a duty on that other state to supply those ships stores 
and other necessaries which ships may need to continue their voy- 
ages. The Treaty did not prevent either Party from prohibiting ex- 
ports from its territory of goods, including such as are necessary to 
ships at sea. 

The Arbitrator found that no application was made for the ex- 
portation of the supplies on board the ships at any time. With re- 
spect to the Swedish contention that it was futile to make an appli- 
cation for export licenses, and that without a license no clearance 
would have been granted, the Arbitrator pointed out that no appli- 
cation for clearance for either vessel was made to the proper au- 
thorities, and that the anticipation of a refusal cannot relieve one 
from the obligation to make an application. In order to claim dam- 
ages for detention, the Arbitrator held the Johnson Line must have 
made applications for clearance. 

In regard to the cargo of the Pacific, the Arbitrator stated that in 
view of Separate Article 5 of the Treaty of 1783, and the holding 
in the Zeelandia case,‘ the cargo of nitrate loaded in Chile on a ves- 


473 Ct. Cl. 72 (1932). 
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sel later touching at an American port, but really bound for Sweden, 
did not come under the United States laws and proclamation of the 
President prohibiting certain exports and was not subject to the li- 
cense required. He found that the cargo of nitrate was not contra- 
band within the meaning of Article 9 of the Treaty of 1783. The 
Arbitrator also found, however, that the refusal of the United States 
to grant an export license for the nitrate was not the real cause 
which kept the Pacific at Newport News. The difficulty which, ac- 
cording to the Arbitrator, made the Johnson Line doubt the possi- 
bility of any further continuance of the voyage was the fact that 
transportation of nitrate to Sweden was not allowed by the British 
authorities at the time. 

It should be observed that the Arbitrator stated that in order to 
justify a claim for damages for detention in contravention of the 
aforesaid treaties, it must be shown that the person or thing de- 
tained was about to move and would have moved but for the said 
measure. He stated that “a ship cannot be considered as ‘detained’ 
as long as the decisions on which depend the sailings under regula- 
tions in force not contrary to the Treaties have not been properly 
called forth in compliance with the said regulations.” 

The decision holds: 


“That the Government of the United States did not detain 
the Swedish motorship Kronprins Gustaf Adolf between June 
23, 1917, and July 12, 1918, and the Swedish motorship Pa- 
cific between July 1, 1917, and July 19, 1918, in contravention 
of the Swedish-American Treaties of April 3, 1783, and July 

4, 1827.” 
This vindication of the position of the United States in this case 
is important as a precedent, in that it holds that the war legislation 
of the United States did not violate the American-Swedish Treaties. 


JoHN MakTos. 


SHERMAN Anti-Trust Act—Power oF THE Courts To Mopiry 
A CoNSENT DECREE BECAUSE OF CHANGED 
Economic ConpDITIONS 


The “Meat Trust” has had a lengthy history in the courts; in 
1903 six of the largest meat packers were charged with conspiring 
to form a combination to monopolize the meat industry, and, on fail- 
ure of the packers to defend, a decree was entered restraining them 
fiom unlawful combination.1 Under this decree the National Pack- 


1 United States v. Swift & Co. et al., 122 Fed. 529 (1903), aff'd 196 U. S. 
375, 25 Sup. Ct. 276, 49 L. ed. 518 (1903). 
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ing Company, whose assets were owned by the “Big Four” in the 
packing industry was not dissolved and so the packers, through their 
joint interest in this concern were still united. In 1905 the packers 
were found guilty of conducting business in ways enjoined by the 
decree of 1903.2 In 1912 the owners of the National Packing Com- 
pany voluntarily dissolved that corporation and divided its assets 
among Swift, Armour, and Morris in proportion to the amount of 
stock held by each. In 1920 the government filed a bill under the 
Sherman Anti-Trust Act, joining as defendants Swift & Co., Ar- 
mour & Co., Wilson & Co., Morris Packing Co., and Cudahy Pack- 
ing Co. The defendants consented to dismemberment, although they 
answered the bill and denied its charges. Their answer provided 
for the entry of a decree upon the terms set out therein. The decree 
entered by consent enjoined the defendants from (1) holding any 
interest in public stockyard companies, stockyard terminal railroads, 
or marketing newspapers; (2) engaging in, or holding any interest 
in, the business of manufacturing, selling, or transporting any of 
114 enumerated food products (principally fish, vegetables, fruit, 
and groceries), and 30 other articles unrelated to the meat packing 
industry; (3) using or permitting others to use their distributive 
facilities for handling any of the enumerated articles; (4) selling 
meat at retail; (5) holding any interest in any public cold storage 
plant; and (6) selling fresh milk and cream. The decree closed with 
a provision whereby jurisdiction was retained for the purpose of 
taking such other action or adding such other relief “as may become 
necessary or appropriate for the carrying out or enforcement” there- 
of, and “for the purpose of entertaining at any time hereafter any 
application which the parties may make” with reference thereto. 
The petitioners, Swift & Co., filed a bill, in the Supreme Court of 
the District of Columbia, in April, 1930, to modify the decree to 
permit them to: (1) own and operate retail meat markets; (2) to 
own stock in stockyard companies and terminal railroads; (3) to 
manufacture, sell and deal in the 144 articles specified in the decree; 
(4) to use or permit others to use their distributive facilities in han- 
dling such commodities. All requests for modification were denied 
except (3) and (4). Modification of (3) permitted the petitioners 
to deal in commodities at wholesale but retained the prohibition 
against dealing in them at retail. The petition and modifications 
were based on the grounds that since 1920 the conditions in the 
meat and food industry had so changed that there was no longer any 
danger of monopolistic control of the industry by the large packers. 


2 United States v. Armour & Co., 142 Fed. 808 (D. C. N. D. Ill. 1906). 
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On appeal the modification was reversed. Although the court had 
jurisdiction to modify the decree, yet conditions had not changed 
since 1920 so that there was no danger of monopolistic control of 
the industry by the large packers.* 

Consent decrees have been used in many of the cases under the 
anti-trust laws. In fact, during the first 25 years of the Sherman 
Anti-Trust Act, 1890-March, 1915, of the 87 civil suits in equity 
filed under this act, 15 were settled by consent decrees.‘ 

It is generally recognized that a court of equity has power to 
modify a final decree even after the term in which it was entered if 
that decree is an injunctive decree dealing with acts entirely in the 
future.® In general it may be said that the power of a court of equity 
over an injunctive decree exists as long as the decree itself exists. 
An injunctive decree should not be conclusive when there have been 
material changes in the conditions upon which the injunction was 
based. There are many cases, however, which hold that a consent 
decree is a contract and as such is more binding than an ordinary 
decree and must be construed as a contract.” A consent decree is 
not an “adjudication.” * since an adjudication involves the exercise 
of judicial power through a hearing upon the issue, the receiving 
and weighing of evidence and the act of rendering a judgment.® 
There are many cases holding that a consent decree can be modified 
only with the consent of the parties ;'° since if it is changed by the 
court it is no longer a consent decree, nor is it a decree of the court 


38 United States v. Swift & Co., 286 U. S. 106, 52 Sup. Ct. 460 (1932). 
4THompson, Trust Drsso,ution (1919), p. 287. 


° Lowe v. Prospect Hill Cemetery Ass’n, 75 Neb. 85, 106 N. W. 429 (1905). 
In this case an injunctive decree had issued restraining defendant from using 
certain land for burial purposes. The decree was later modified on the grounds 
that changing conditions and circumstances made the modification just and 
equitable. Larson v. Minnesota Northwestern Electric Railway, 136 Minn. 
423, 162 N. W. 523 (1917). In this case changed conditions were held to 
justify modifying a decree which prohibited defendant from using certain 
streets for its tracks. Emergency Hospital v. Stevens, 146 Md. 159, 126 Atl. 
101 (1924), and Ladner v. Siegel, 298 Pa. 487, 148 Atl. 699, 68 A. L. R. 1172 
(1930). Here an injunctive decree restraining defendants from using certain 
building for garage purposes was modified because the increased use of the 
automobile made the use of property in residential and business districts for 
garage purposes a necessity. 

® Are All Permanent Injunctions Temporary? (1924), 23 Micn. L. Rev. 382. 


7 Lawrence Manufacturing Co. v. Janesville Cotton Mills, 138 U. S. 552, 
11 Sup. Ct. 402, 34 L. ed. 1005 (1891); Hodgson v. Vroom, 266 Fed. 267 
(C. C. A. 2d. 1920). 

8 United States v. Irwin, 127 U. S. 125, 8 Sup. Ct. 1033, 32 L. ed. 99 (1888). 

® People v. Sohmer, 207 N. Y. 450, 101 N. E. 164 (1913). 

10 City of Des Moines v. Des Moines Water Co., 218 Fed. 943, aff'd 230 
Fed. 570 (C. C. A. 8th, 1916). Consent decree fixing the amount of a con- 
demnation award. Bank of Glen Springs v. McEwen, 160 N. C. 414, 76 S. E. 


222 (1912). Consent decree directing the sale of property and disposition of 
proceeds. 
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in the first place since the court never made it.1‘ The consent decree, 
however, may give the court express power to modify it. The decrees 
cited above, it will be noted, however, are consent decrees settling 
property rights and as such cannot be modified without the consent 
of all the parties. There are, nevertheless, several decisions of the 
Federal courts to the effect that final injunctive decrees entered by 
consent may be modified by the court because of changed conditions 
even though one of the parties objects to a change or modification.’* 
In other consent decrees entered under the anti-trust laws, the Fed- 
eral courts have held that they have the power to modify the decrees 
upon a proper showing of changed conditions, even though the gov- 
ernment refuses to give its consent to a modification, provided the 
court has retained jurisdiction of the case to enable the parties to 
apply for modification of the decree if it appears that the terms be- 
come too oppressive on the defendant.'* 


Up to the present time there are no cases in which the court 
claims, other than by way of dicta, to have inherent power to modify 
a consent decree which is injunctive in nature and controlling of 
future acts. The present case, however, leans strongly that way. 
There appears to be no reason for separating consent decrees into a 
class which cannot be modified on a proper showing of changed con- 
ditions simply because they are consent decrees, since, in operation, 
the parties are as fully bound by consent decrees as by those entered 
after protracted litigation.’ GrorcE L. Tone. 


11 Edney v. Edney, 81 N. C. 1 (1879). Consent decree directing the sale 
of property and disposition of proceeds. 

12 American Press Ass’n v. United States, 245 Fed. 91 (C. C. A. 7th, 1917). 
In this case the district court had enjoined the Western Newspaper Union 
from attempting to gain control of the American Press Ass’n in 1912. In 
1917 the Press Ass’n filed its petition to have the decree modified to permit it 
to sell out to the Western Newspaper Union its sole competitor. Since the 
Press Association was losing money due to changed conditions it was per- 
mitted to sell its business to the Newspaper Union. 

13 United States v. Discher, 255 Fed. 719 (D. C. S. D. N. Y. 1919) ; United 
States v. Dupont De Nemours & Co., 273 Fed. 869 (D. C. Del. 1921); and 
United States v. N. Y.. N. H. & H. R. Co, (D. C. S. D. N. Y., Equity Case 
11,301, not reported). 

14 Alder v. Van Kirkland etc., 114 Ala. 551, 21 So. 490 (1897); Crouse v. 
McVickar, 207 N. Y. 213, 100 N. E. 697, 45 L. R. A. (x. s.) 1159 (1912). 
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LATE SUPREME COURT DECISIONS 


ADMINISTRATIVE LAW—DELEGATION OF LEGISLATIVE POWER.— 
Defendant was indicted for misbranding sacks of meal under Section 
8 of the Federal Food and Drugs Act of June 30, 1906, c. 3915, 34 
Stat. L. 768, U. S. C., Tit. 21, sec. 2 (1926), as amended by the 
Act of March 3, 1913, c. 117, 37 Strat. L. 732, which provides that 
an article of food shall be deemed misbranded, “If in package form, 
the quantity of the contents be not plainly and conspicuously marked 
on the outside of the package ...: Provided, however, That reason- 
able variations shall be permitted, and tolerances and also exemptions 
as to small packages shall be established by rules and regulations 

.” The lower court quashed the indictment on the ground that 
the act failed to define the offense with certainty and, therefore, 
violated the Fifth and Sixth Amendments to the Federal Constitu- 
tion, and was invalid as an improper delegation of legislative power. 
Held, judgment reversed. United States v. Shreveport Grain & 
Elevator Company, United States Supreme Court Docket No. 19, 
October Term, 1932 (Nov. 7th). 

The Court refused to construe the proviso that “reasonable varia- 
tions shall be permitted” as qualifying and making ambiguous the 
requirement that the quantity of contents shall be “plainly and con- 
spicuously marked.” The intent of the act was to require truthful 
labels on package foods. The purpose of the proviso was to guide 
administrative officers in their application of this requirement. Thus 
construed, the Food and Drugs Act may be sustained on the princi- 
ples of Buttfield v. Stranahan, 192 U. S. 470, 24 Sup. Ct. 349, 48 L. 
ed. 525 (1904); United States v. Grimaud, 220 U. S. 506, 31 Sup. 
Ct. 480, 55 L. ed. 563 (1911); Seven Cases v. United States, 239 
U. S. 510, 36 Sup. Ct. 190, 60 L. ed. 411 (1916). Since the term 
“reasonable variations” was not incorporated in the legislative defini- 
tion of the offense charged, the uncertainties found in United States 
v. Cohen Grocery Co., 255 U. S. 81, 41 Sup. Ct. 298, 65 L. ed. 516 
(1921), and in United States v. Pennsylvania Railroad Co., 242 U. 
S. 208, 37 Sup. Ct. 95, 61 L. ed. 251 (1916), are distinguished. If 
the statutory offense is clearly defined, less certainty is required to 
guide administrative officers in relaxing the severity of the offense 
by making exemptions and variations. The surprising feature of the 
case is that the Food and Drugs Act should be attacked after so 
many years of enforcement. The interesting and instructive portion 
of the decision is that relating to the use of extrinsic aids in constru- 
ing the purport of statutes. If the statute is ambiguous, and ex- 
trinsic aids must be employed, the court indicates a preference for 
“the practical and long continued construction” by administrative 
officers rather than legislative history and Congressional debates. But 
cf. C. A. Miller, The Value of Legislative History of Federal Stat- 
utes (1925) 73 U. or Pa. L. Rev. 158; Radin, Statutory Interpre- 


112 
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tation (1930) 43 Harv. L. Rev. 863; Landis, A Note on Statutory 
Interpretation (1930) 43 Harv. L. Rev. 886, 889, et seq.; we 
45 Harv. L. Rev. 1266. R. S. S. 


ALIENS—DEporTATION WITHIN THREE YEARS From ENTRY— 
Wuat Constitutes Entry?—A German seaman deserted his ship 
in the New York port in 1923 and remained in the United States 
until 1929. In March of that year he made a trip to Germany and 
returned as a member of the crew of an American vessel. It does not 
appear that he went ashore at the foreign port. Several months after 
his return from this voyage he was taken into custody by the Depart- 
ment of Labor and, after trial by that body, was ordered deported 
as an alien who had made unlawiul entry in 1929. He resisted this 
order on the grounds that, before taking this trip in 1929, the statu- 
tory time, within which he might have been deported, had run in his 
favor, giving him immunity from deportation, that the voyage on an 
American vessel did not break his continuity of residence here, and 
that, therefore, his return from said voyage was not an “entry” within 
the meaning of the Immigration Act. Held, that the return from this 
trip to a foreign port constituted an entry from which the statuatory 
time commenced to run anew, affirming 54 F. (2d) 1086 (C. C. A. 
N. Y.). U.S. ex. rel. Stapf v. Corsi, ‘United States Supreme Court 
Docket No. 10 (Nov. 7, 1932). 

For surreptitious entry into the United States, an alien may be 
taken into custody and deported any time within three years after 
such entry. ImMmMicRATION Act, sec. 19 (1917), 39 Strat. L. 889, 
8 U. S. C. 155 (1926). The word “entry,” in connection with the 
period of time within which an alien may be deported, includes a 
reéntry after a temporary absence. U.S. ex rel. Claussen v. Day, 
279 U. S. 398, 49 Sup. Ct. 354, 73 L. ed. 758 (1929); Lewis v. 
Frick,‘233 U. S. 291, 34 Sup. Ct. 488, 58 L. ed. 967 (1914). For 
the purpose of the Immigration Act an American ship is not equiva- 
lent to American soil, and a voyage to a foreign port on such a ship 
breaks the continuity of residence in this country. U. S. ex. rel. 
Claussen v. Day, supra. ‘This decision derives support from a case 
construing the National Prohibition Act. Cunard S. S. Co. v. Melon, 
262 U. S. 100, 43 Sup. Ct. 504, 67 L. ed. 894 (1923). When the 
Circuit Court of Appeals passed upon this case, there arose a direct 
conflict among the federal courts on the point involved. Several pre- 
vious decisions were exactly opposite. Weedin v. Okada, 2 F. (2d) 
321 (C. C. A. Wash. 1924); Kirk v. U.S. ex rel. Lawrenson, 24 F. 
(2d) 64 (C. C. A. Tex. 1928) ; Mutsutaka v. Carr, 47 F. (2d) 601 
(C. C. A. Calif. 1931). The rule that an alien may be deported upon 
reentry after temporary absence, when the statute has previously run 
in his favor, seems to encroach upon the purpose of the legislation 
which created the period of limitation for deportation. With the 
former decisions supporting this rule, however, the conclusion in the 
present case is the next logical step. The fiction, ‘tan American ves- 
sel is American soil,” is flimsy support for appellant’s contention that 
there was no reéntry because he had never been out of the country. 
It should not be wowed to defeat the fact of actual — 


K. L. S. 
8 
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CoNSTITUTIONAL LAW—DELEGATION OF LEGISLATIVE POWER TO 
ADMINISTRATIVE AGENCIES—UNCERTAINTY OF CRITERIA.—A minor- 
ity stockholder in lessor and lessee railroad corporation sought to 
annul and set aside orders of the Interstate Commerce Commission 
approving leasing of railroad properties and authorizing assumption 
of security obligations by the lessee. He contended that the Com- 
mission is without power to exempt carriers from the operations of 
the anti-trust laws, and that, if section 5 (8) of the statute, 41 Star. 
L. 482 (1920), 49 U. S. C. 5 (8) (1926), be deemed to confer such 
power upon the Commission, it is unconstitutional as an attempted 
delegation of legislative power; and that the standard of judgment, 
“in the public interest,” provided for the Commission by section 5 
(2), 41 Star. L. 482 (1920), 49 U.S.C. 5 (2) (1926), is too vague. 
The lower court gave a decree for defendants, and plaintiffs appealed. 
Held, that there was no unconstitutional delegation of legislative 
power and that the criteria “in the public interest” is not too vague a 
standard. Decree affirmed. N. Y. Central Securities Corporation v. 
U. S., United States Supreme Court Docket No. 5 (Nov. 7, 1932). 

The constitutionality of section 5 (8) has never before been tested 
in the Supreme Court, but the Court has upheld similar statutes on 
several occasions. Lehigh Valley v. U. S., 234 Fed. 682 (D. C. 1916), 
affirmed on another ground, 243 U. S. 412, 37 Sup. Ct. 397, 61 L. ed. 
819 (1917) ; U. S. v. Grimaud, 220 U. S. 506, 31 Sup. Ct. 480, 55 L. 
ed. 563 (1911). See also (1929) 5 Wis. L. Rev. 111; (1929) 27 
Micu. L. Rev. 558. Congress, having the power to impose the prohi- 
bition of the anti-trust laws, has equal power to foster commerce by 
removing that prohibition. In exercising this power Congress ex- 
pressly provided that, when the Commission found that the acquisi- 
tion by one carrier of the control of another was in the public interest, 
the Commission could authorize this acquisition; and as to that 
acquisition this authorization, in effect, repealed the anti-trust laws. 
Thus it was Congress and not the Commission which removed the 
prohibition of the Sherman Act, and the Commission was merely 
finding certain facts which were necessary before the prohibition of 
the Sherman Act would be removed by force of the Act of Congress, 
49 U.S.C. 5 (8). “So far as constitutional delegation of authority 
is concerned, the question is not essentially different from that which 
is raised by provisions with respect to reasonableness of rates, to dis- 
crimination, and to the issue of certificates of public convenience and 
necessity.” Intermountain Rate Cases, 234 U. S. 476, 34 Sup. Ct. 
986, 58 L. ed. 1408 (1913); Railroad Commission v. Southern Pa- 
cific Company, 264 U. S. 331, 44 Sup. Ct. 376, 68 L. ed. 713 (1924) ; 
Avent v. United States, 266 U. S. 127, 45 Sup. Ct. 34, 69 L. ed. 202 
(1924) ; Colorado v. United States, 271 U. S. 153, 46 Sup. Ct. 452, 
70 L. ed. 878 (1925) ; Chesapeake & Ohio Rwy Co. v. United States, 
283 U. S. 35, 42, 51 Sup. Ct. 337, 75 L. ed. 824 (1931). It has also 
been many times held in the decisions on this question that the stand- 
ard set up by Congress need not be explicit. Mutual Film Corpora- 
tion v. Ohio Industrial Commission, 236 U. S. 230, 35 Sup. Ct. 387, 
59 L. ed. 552, Ann. Cas. 1916 C, 296 (1915) ; Buttfield v. Stranahan, 
192 U. S. 470, 24 Sup. Ct. 349, 48 L. ed. 525 (1904); The Brig 
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Aurora, 7 Cranch 382, 3 L. ed. 378 (U.S. 1913) ; Field v. Clark, 143 
U. S. 649, 12 Sup. Ct. 495, 36 L. ed. 294 (1892). The court in the 
instant case refused to substitute its own judgment for that of the 
Commission because the scope of the court’s review is limited to an 
inquiry as to whether the Commission acted arbitrarily. See Miller, 
The Necessity for Preliminary Resort to the 1. C. C., supra page 49. 
S. K. B. 


CoNSTITUTIONAL LAW—RAILROADS—BURDEN OF PRooF—AMEND- 
MENT XIV, Sec. 1, Const. U. S.—EQuaL PROTECTION OF THE 
lLLaws.—A statute of Florida provides that a railroad company shall 
be liable for any damage it might do by its rolling stock unless the 
company shall make it appear that their agents have exercised all 
ordinary and reasonable care and diligence. ‘The presumption in all 
cases is against the company. The railroad company protested against 
the statute as unconstitutional because common carriers by automo- 
bile and bus are not included within its terms. Held, that the classi- 
fication is not unreasonable. Seaboard Airline Ry. v. Watson, 
United States Supreme Court Docket No. 4 (Nov. 7, 1932), aff’g 
137 So. 719 (Fla. 1931). 


A Georgia statute exactly similar has already been held unconstitu- 
tional by the Supreme Court, but on the ground of lack of due process 
of law. Ga. Civ. Cope, Sec. 2780 (1910); Western & A. R. R. v. 
Henderson, 279 U. S. 639, 49 Sup. Ct. 445, 73 L. ed. 884 (1929). 
The Court in the instant case held that the question of lack of due 
process was not properly raised. A statute of Mississippi providing 
that proof of the injury or damages should be “prima facie” evidence 
of want of reasonable skill and care has been sustained by the Court. 
Miss. Cope, Sec. 1985 (1906); Mobile, J. & K. C. R. R. v. Turnip- 
seed, 219 U. S. 35, 31 Sup. Ct. 136, 55 L. ed. 78 (1910). But the 
iatter statute was construed later to require the plaintiff to establish 
negligence of the carrier as an affirmative fact. New Orleans & 
N.E. R. R. v. Harris, 247 U. S. 367, 38 Sup. Ct. 535, 62 L. ed. 1167 
(1918). The Court briefly considers the question of equal protection 
of the laws, which was properly raised. ‘The distinction between com- 
mon carriers by automobile and by rail made in the legislation under 
consideration, FLa. Comp. Laws (1927), Sec. 7051, is daily growing 
less apparent, so far as statutes such as were here treated are con- 
cerned. It is not difficult to conceive a situation where, because of a 
collision between a motor bus and a train, a person injured in the 
collision would sue both. Yet under the statute as here upheld, the 
injured person would have to carry the burden of proof of negligence 
as against the bus company, whereas the railroad company would have 
to carry the burden of showing its freedom from negligence. Burden 
of proof in this case clearly is a substantive matter, not merely pro- 
cedural. Central Vt. Ry. v. White, 238 U. S. 507, 35 Sup. Ct. 865, 
59 L. ed. 1433 (1915). The Court has held that a Florida statute 
niade an unreasonable classification where it distinguished between 
auto transportation companies in the matter of giving bond to pro- 
tect the public, excepting from the requirement those engaged in 
carrying dairy and farm products. Simith v. Cahoon, 283 U. S. 553, 
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51 Sup. Ct. 582, 75 L. ed. 1264 (1931). The Court might as easily 
have found an unreasonable classification where two common carriers 
are treated differently as to a substantive matter, where the major 
distinction is that one runs on rails, the other on the public highway. 


J. W.c. 


“Scortsporo Case”—ConsTiITUTIONAL AND CrimiInAL Law— 
Dur Process UNDER THE FOURTEENTH AMENDMENT TO THE U. S. 
CONSTITUTION.—Seven ignorant and illiterate young negroes were 
accused of the crime of rape, committed in Scottsboro County, Ala- 
bama. On the arraignment of the accused, provision for trial in 
groups was made and date for trials set. No counsel was secured 
by the accused and no definite assignment of counsel was ever made 
by the court. When the first case was called for trial a discussion 
arose between the court and several attorneys as to the appointment 
of counsel. The judge stated that he had appointed all of the mem- 
bers of the local bar for the purpose of arraigning the defendants 
and had anticipated that the members of the bar would continue to 
help the defendants if no counsel appeared. As a result of this dis- 
cussion one of the local attorneys acted in behalf of the defendants 
during the trials but was not definitely appointed counsel. Defendants 
were then tried, convicted, and sentenced to death. The Constitution 
of Alabama provides that in all criminal prosecutions the accused shall 
enjoy the right to have the assistance of counsel. A state statute re- 
quires the court in a capital case, where the defendant is unable to 
employ counsel, to appoint counsel for him. Immediately after the 
conviction counsel appeared for the defendants and filed motions for 
new trials on the grounds that the trials were a violation of the de- 
fendants’ rights under the above statute and also under the due proc- 
ess clause of the Fourteenth Amendment to the U. S. Constitution. 
These motions were overruled, and the judgments were affirmed by 
the state Supreme Court upon appeal. Certiorari was granted by the 
United States Supreme Court. Held, that in a capital case, where 
the defendant is unable to employ counsel, and is incapable adequate- 
ly of making his own defense because of ignorance, feeble-minded- 
ness, illiteracy, or the like, it is the duty of the court, whether re- 
quested or not, to assign counsel for him as a necessary requisite of 
due process of law. Ozie Powell, Willie Roberson, Andy Wright, 
and Olen Montgomery v. Alabama; Haywood Patterson v. Ala- 
bama; Charley Weems and Clarence Norris v. Alabama, United 
State Supreme Court Docket nos. 98, 99, 100 (Nov. 7, 1932). 

The concept of “due process of law” is dynamic rather than static. 
Nesbitt, Due Process of Law and Opinion (1926) 26 Cot. L. Rev. 
23. Under the common law of England a defendant accused of a 
felony or capital offense was prohibited the use of counsel in the 
trial. 4 Blackstone 355 (1758). This was not changed by statute 
until 1836. 1 CooLey, ConstiruTionaL Limitations (8th ed.) 
(1927) 698. In America this doctrine was early repudiated by the 
Colonies. Holden v. Hardy, 169 U. S. 366, 386, 18 Sup. Ct. 383, 
42 L. ed. 780 (1898). By statute or constitutional provision simi- 
lar to the Alabama provision, supra, it is now generally recognized 
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in the various states that the right of a defendant to the services of 
counsel during any criminal trial is a necessary element of due proc- 
ess. 1 CooLey, op. cit. supra, 700; 2 Story, ConstiruTIon (4th 
ed.) 668; People v. Nopthaly, 105 Cal. 641, 644, 39 Pac. 29 (1895) ; 
Cutts v. State, 54 Fla. 21, 23, 45 So. 491 (1907); Powell et al. v. 
Alabama, supra. The principal case goes a step further in holding 
that due process within the meaning of the Fourteenth Amendment 
to the United States Constitution requires that the court appoint 
counsel for the defendant in capital cases where the defendant is un- 
able to employ counsel and is incapable of making his own defense 
adequately because of ignorance, illiteracy, etc. In the earlier de- 
cisions the Supreme Court considered only the question of whether 
the procedure in the state courts was constitutional under the due 
process clause of the Fourteenth Amendment. Hurtado v. People 
of California, 110 U. S. 516, 4 Sup. Ct. 111, 28 L. ed. 232 (1884) ; 
Maxwell v. Dow, 176 U. S. 581, 20 Sup. Ct. 448, 44 L. ed. 597 
(1900) ; Twining v. State of New Jersey, 211 U. S. 78, 29 Sup. Ct. 
14, 53 L. ed. 97 (1908). They refused to review the actual facts 
to see if the substantive rights of the defendant had been violated in 
the state courts when the state had provided appropriate, constitu- 
tionally legal, corrective procedure. Frank v. Mangum, Sheriff of 
Fulton County, Ga., 237 U. S. 309, 35 Sup. Ct. 582, 59 L. ed. 969 
(1915). See Note (1915) 15 Cor. L. Rev. 166. There was dictum 
in this last decision to the effect that a trial dominated by a mob is 
not due process, and Justice Holmes dissented from the majority 
opinion on the ground that the facts of the case indicated mob domi- 
nation and that the court should look into the factual situation to see 
that the substantive rights of the defendant were not violated and 
not merely consider the question of whether the procedure was con- 
stitutional and afforded an appropriate remedy. See Note (1915) 28 
Harv. L. Rev. 793; cf. Schofield Federal Courts and Mob Domina- 
tion Cases (1916) 10 ILL. L. Rev. 479. Ina later case, the decision 
of which was written by Justice Holmes, the Supreme Court held 
that mob domination of a state trial was a denial of due process and 
that the factual situation would be reviewed to see that the substan- 
tive rights of the defendant were not violated. Moore et al. v. Demp- 
sey, Keeper of the Arkansas State Penetentiary, 261 U. S. 86, 43 
Sup. Ct. 265, 67 L. ed. 543 (1923). See Note (1923) 37 Harv. L. 
Rev. 247, 249; Note (1923) 7 Minn. L. Rev. 513; Note (1923) 
33 YALE L. J. 82; and cf. Note (1926) 74 U. or Pa. L. Rev. 331. 
In the principal case the Supreme Court again looked into a specific 
factual situation to see if the substantive rights of the defendant had 
been violated. The case appears to indicate a modern tendency in 
this direction or at least to extend the doctrine of the mob domina- 
tion case to another specific factual situation. 


R. S. M. and C. F. P. 


TAXATION—LIMITATIONS OF AcTIONS—BOoND FoR PAYMENT OF 
Disputep TAx.—The Gulf States Steel Company made its tax re- 
turn for 1917 on March 22, 1918. In April, 1921, the Commissioner 
made an additional assessment of $153,815.30. In May, 1921, the 
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company filed a claim for abatement. On March 13, 1923, the Steel 
Company and American Surety Company executed a bond to in- 
demnify the Collector for “all loss, damage, and expense to which he 
may be put by permitting the withholding of the amount.” On April 
3, 1925, this bond was released by the deposit of $200,000 in Liberty 
Bonds “to secure the payment of any amount found to be due the 
U. S. Government,” and to be released if the taxpayer should pay 
to the Collector “such amount of the claim as is not abated.” On 
Sept. 9, 1925, the taxpayer and the National Surety Company exe- 
cuted a third bond which recited the fact of the assessment in 1917; 
the claim for abatement; the execution of the second bond, and an 
agreement “to pay to the Collector as much of the amount of the 
claim as is not abated, together with penalties and interest thereon.” 
On May 12, 1926, the claim for abatement was rejected in toto by 
the Commissioner. The taxpayer then petitioned the Board of Tax 
Appeals for a redetermination of its 1917 taxes and later raised the 
question of the bar of the statute of limitations. The Board held, 
12 B. T. A. 1244 (1928), that the bond was not a waiver, within the 
meaning of 250 (d) of the 1921 Revenue Act; that “no suit or pro- 
ceeding for the collection of the tax” had been begun prior to the 
expiration of five years from the date of filing the return, and that 
the Government was barred by statute from collecting any part of 
the additional assessment. The Board also held, as required by Sec- 
tion 906 (e) of the 1926 Act, 44 Star. L. 105, that there was no de- 
ficiency for the year 1917. The United States instituted an action 
on the bond against the taxpayer and the National Surety Company. 
Held, that the determination by the Board of Tax Appeals that there 
was no deficiency in tax because collection was barred by the stat- 
ute of limitations was not such an “abatement” of the tax as to make 
void a bond conditioned on the payment of any tax “not abated.” 
Gulf States Steel Company and National Surety Company v. United 
States of America, United States Supreme Court Docket No. 24, 
October Term, 1932 (Nov. 7, 1932). 

This decision was foreshadowed in United States v. The John 
Barth Company, 279 U. S. 370, 49 Sup. Ct. 366, 73 L. ed. 743 
(1929). That case established the rule that the bar of limitation 
falling upon a tax after the giving of a bond made to obtain delay 
does not affect the contractual liability on the bond. The instant 
case extends the doctrine of the earlier decision to include a situa- 
tion where the Board of Tax Appeals determined that no tax de- 
ficiency existed. It also impliedly overrules decisions to the effect 
that conditions other than errors in assessment may constitute an 
“abatement” of tax, cf. United States v. Alexander, 110 U. S. 325, 
4 Sup. Ct. 99, 28 L. ed. 166 (1894), and restricts the use of the 
word “abatement” in Section 273 (f{) of the Revenue Act of 1928, 
c. 852, 45 Star. L. 854, 26 U. S. C. 2273. The instant case was de- 
cided partly on the theory that the purpose of the bonds was to secure 
the Government against the bar of the statute of limitations. As is 
stated by the Court in Stange v. U. S., 282 U. S. 270, 51 Sup. Ct. 
145, 75 L. ed. 335 (1931), prior to the decision of Bowers v. N. Y. 
and Albany Lighterage Company, 273 U. S. 346, 47 Sup. Ct. 389, 
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71 L. ed. 676 (1927), it was the prevailing belief both among tax- 
payers and the Bureau of Internal Revenue officials that distraint, 
the common method for coercing payment of taxes, was possible 
even when the statutory period for collection was barred. Quere: 
if it had been shown that the bond was given in accordance with 
usual Bureau practice solely to secure the Government against busi- 
ness failure of the taxpayer and to secure the taxpayer more ade- 
quate consideration of its claim in abatement, would the decision in 
the instant case be different? The taxpayer cannot be estopped to 
take advantage of a mutual mistake of law. Holcombe v. Boynton, 
49 Ill. App. 503, 37 N. E. 1031 (1894) ; cf. National Refining Com- 
pany, 1 B. T. A. 236 (1924); John W. Collison, 1 B. T. A. 561 
(1925); Almeda Park v. Commissioner, 37 F. (2d) 805 (App. 
D. C. 1930). The court, in deciding the instant case, did not pass 
upon the application thereto of Section 1106 (a) of the 1926 Revenue 
Act, c. 27, 44 Strat. L. 113, 26 U. S. C. 1249, which provided that 
the bar of the statute of limitations against the United States extin- 
guishes the tax liability. This section was repealed retroactively by 
Section 612 of the 1928 Revenue Act, c. 852, 45 Stat. L. 875, 26 
U. S. C. 1249, but was in effect when the bond in question was given. 
The power of Congress to revive retroactively an extinguished liabil- 
ity has apparently never been passed upon directly by the Supreme 
Court. In Graham v. Goodcell, 282 U. S. 409, 51 Sup. Ct. 186, 75 
L,. ed. 415, (1931) and Mascot Oil Company v. United States, 282 
U.S. 434, 51 Sup. Ct. 196, 75 L. ed. 444 (1931), the court deter- 
mined that Section 611 of the 1928 Act, c. 852, 45 Strat. L. 875, 
26 U. S. C. 2611, depriving taxpayers of a right to recover taxes paid 
in to the Government after the statute had barred collection, was con- 
stitutional ; it did not decide that the Government itself may, follow- 
ing the enactment of Section 1106 (a), 1926 Act, collect such taxes. 
Lower courts have decided that Congress has no such powers. United 
States v. John Barth Co., 27 F. (2d) 782 (C. C. A. 7th, 1928) ; 
Spencer, 11 B. T. A. 437 (1928) ; Peerless Woolen Mills, 13 B. T. A. 
1119 (1928). It would appear that if Section 1106 (a) operated to 
extinguish the liability of Gulf States Steel Company, the tax was 
“abated” within the meaning of the bond. The decision in the instant 
case is apparently another of a long line to cure the inequities to the 
government resulting from Congressional ineptitude in handling the 
problem of limitation of collection of taxes. Stange v. U. S., supra; 
Aiken v. Burnet, 282 U. S. 277, 51 Sup. Ct. 148, 75 L. ed. 333 
(1931); Southern Lumber Co. v. U. S., 51 F. (2d) 956 (C. C. A. 
8th, 1931). P. F. H. and G. H. K. 


UNITED STATES—CONGRESSIONAL REAPPORTIONMENT Act—Va- 
LIDITy OF Mississippi RepistrictiInc Act.—The complainant, a 
citizen of Mississippi, brought this suit to have the Redistricting 
Act passed by the Mississippi Legislature in 1932 declared invalid. 
The alleged grounds of invalidity were that the act violated Article 
1, Section 4, and the Fourteenth Amendment, of the Constitution of 
the United States, and Section 3 of the Act of Congress of August 
8, 1911, c. 5, 37 Stat. L. 13. “Defendants moved to dismiss the bill 
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(1) for want of equity; (2) for lack of equitable jurisdiction to 
grant relief asked; (3) because on facts alleged complainant was 
not entitled to have his name placed upon the election ballot as a can- 
didate from the State at large; and (4) because the decree of the 
Court would be inefficacious.” The District Court of three judges 
granted a permanent injunction holding that the new districts created 
by the Mississippi Redistricting Act were not composed of compact 
and contiguous territory, having as nearly as practicable the same 
number of inhabitants, and thus failed to comply with the mandatory 
requirements of Section 3 of the Act of August 8, 1911. Defendants 
appealed to the United States Supreme Court. Held, that the Act of 
August 8, 1911, fell with the apportionment for which it was in- 
tended and that Congress clearly intended to omit in the Act of June 
18, 1929, c. 28, sec. 22, 46 Strat. L. 26, provisions as to compact- 
ness, contiguity, and equality in population as appeared in Sections 
3 and 4 in the 1911 Act. Wood v. Broom, 53 Sup. Ct. 1 (U. S., Oct. 
18, 1932). 

Pursuant to the Act of June 18, 1921, twenty-eight states passed 
redistricting acts; in 1931 Alabama, California, Connecticut, Georgia, 
Illinois, Indiana, Iowa, Kansas, Maine, Michigan, Minnesota, Ne- 
braska, North Carolina, North Dakota, Oklahoma, Pennsylvania, 
South Dakota, Tennessee, Vermont, Washington, and Wisconsin; in 
1932 Kentucky, Mississippi, New Jersey, Rhode Island, South Caro- 
lina and Virginia. The cases determining the validity of these acts 
fall into two classes. In the first class the question was whether the 
state act had been properly passed. Such questions as the necessity 
for the Governor’s approval were raised. Koenig v. Flynn, 285 U. 
S. 375, 52 Sup. Ct. 403, 76 L. ed. 608 (1932). In Carroll v. Becker, 
285 U. S. 380, 52 Sup. Ct. 402, 76 L. ed. 609 (1932), the Supreme 
Court held the Missouri Redistricting Act invalid because of the veto 
of the Governor. In Smiley v. Holm, 285 U. S. 355, 52 Sup. Ct. 
397, 76 L. ed. 600 (1932), the Supreme Court held the Minnesota 
Redistricting Act was a nullity because it was not passed over the 
veto of the Governor. In these three cases, all of which were argued 
before the Supreme Court of the United States in March, 1932, the 
question was presented as to whether Section 3, of the Act of August 
8, 1911, was still in force. In the other class of cases the question 
was specifically raised in regard to Section 3, of the Act of August 
8, 1911. Various state courts had held that a state redistricting act 
which did not follow the mandatory requirement in Section 3 of the 
Act of 1911 by providing compact and contiguous territory with as 
nearly equal population as practicable was void because it was not 
in accord with Section 3 of the Act of Congress of August 8, 1911. 
Moran v. Bowley, 347 Ill. 148, 179 N. E. 526 (1932). In the instant 
case, the question as to the applicability of the Act of August 8, 1911, 
was not raised in the pleadings or opinions delivered in the District 
Court, nor was this point mentioned in the briefs of the parties filed 
with the Supreme Court of the United States. This was the basis 
of the separate opinion of Mr. Justice Brandeis, Mr. Justice Stone, 
Mr. Justice Roberts and Mr. Justice Cardozo, who were of the opin- 
ion that the bill should have been dismissed for want of equity with- 
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out passing upon the question as to the applicability of the Act of 
August 8, 1911. The majority opinion written by Mr. Chief Justice 
Hughes found it unnecessary to consider the questions raised as to 
the right of complainant to relief in equity or as to the justiciability 
of the controversy, by deciding that the Act of August 8, 1911, ex- 
pired by its own limitation. Ex parte Bakelite Corporation, 279 U. 
U. 438, 448, 49 Sup. Ct. 411, 412, 73 L. ed. 789, 792 (1929); Ex 
parte The City Bank of New Orleans, 3 How. 292, 322, 11 L. ed. 
603, 617 (1843); Cf. Massachusetts v. Mellon, 262 U. S. 447, 43 
Sup. Ct. 597, 67 L. ed. 1078 (1923). The decision by the Chief 
Justice decided the merits of the case. The Court was familiar with 
the question of the applicability of the Act of 1911, because it was 
presented to the Court in the three cases, supra, before it in March, 
1932. In addition, the Attorney General for the State of Virginia, 
acting as amicus curi@ raised this point and asked for a reversal on 
the grounds that the 1911 Act had expired. The Supreme Court in 
deciding the principal case considered the legislative history of the 
Act of June 18, 1929, in order to determine the intent of Congress 
and the history of the act clearly shows that Congress intended not 
to include Section 3, of the 1911 Act in the Act of 1929. Miller, 
The Value of Legislative History of Federal Statutes (1925) 73 U. 
or Pa. L. Rev. 158. The instant case settled the important question 
as to the validity of these state acts which were not in accord with the 
1911 Act before the November election and thus probably prevented 
numerous Congressional contests. G. J. M. 


RECENT DECISIONS 


ADMINISTRATIVE LAw — Boarp oF TAX APPEALS — APPEAL TO 
CONSTITUTIONAL CourT BY COMMISSIONER OF INTERNAL REVENUE 
As Founpep Upon a “CASE OR CONTROVERSY” UNDER Art. III, 
Sec. 2, of THE ConsTITUTION.—A decision of the Board of Tax Ap- 
peals was favorable to a taxpayer. Upon appeal to the Circuit Court 
of Appeals brought by the Commissioner of Internal Revenue the 
taxpayer contended that that court was without jurisdiction because 
the highest administrative body in the executive branch of the gov- 
ernment, which is the Board of Tax Appeals, authorized to consider 
the question agreed with him and there was, therefore, no “case or 
controversy” between the government and the taxpayer required 
under Art. III, sec. 2, of the Constitution to give the court jurisdic- 
tion. Held, that there is a “case or controversy” within the consti- 
tutional requirement. Commissioner of Internal Revenue v. Liberty 
Bank & Trust Co., 59 F. (2d) 320 (C. C. A. 6th, 1932). 

The court notes thirty-five cases in which appeals have been taken 
to the constitutional courts by the Commissioner of Internal Revenue 
after decision by the Board of Tax Appeals in favor of the taxpayer, 
in none of which was the question of jurisdiction here presented 
raised. Three of these cases were later considered by the Supreme 
Court on the merits, and with regard to fifteen of the cases certiorari 
was denied by the Supreme Court, without memorandum of authori- 
ties. The court considered in this case that although there be no “case 
or controversy” between the taxpayer and the Board of Tax Ap- 
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peals, as a result of the decision of the latter, still the Commissioner 
of Internal Revenue and not the Board of Tax Appeals is the proper 
representative of the government as it is the commissioner who is 
authorized to bring the appeal. 26 U.S. C. 1224 (1926). Proceed- 
ings such as are had before the Board of Tax Appeals are susceptible 
of judicial determination. Old Colony Trust Co. v. Commissioner 
of Int. Rev., 279 U. S. 716, 49 Sup. Ct. 499, 73 L. ed. 918 (1929). 
The requirements for a “case or controversy” within the meaning of 
the Constitution are therefore complete. Osborn v. United States 
Bank, 9 Wheat. 738, 6 L. ed. 204 (U. S. 1824); In re Pacific Ry. 
Com’n., 32 Fed. 241 (C. C., N. D. Calif., 1887). A dissenting opin- 
ion in the instant case (Hickenlooper, Circuit Judge) points out that 
the function of the board is to redetermine the tax found due by the 
commissioner. 26 U. S. C. 1049a (1926), 44 Star. L. 55 (1926). 
Its decision, therefore, supersedes that of the commissioner, leaving 
no real controversy, in this case, between the government and the tax- 
payer. Any controversy, on the contrary, is merely a moot one be- 
tween the commissioner and the board, which is not a “case or con- 
troversy” within the meaning of the Constitution. Federal Radio 
Com’n. v. General Electric Co., 281 U. S. 464, 50 Sup. Ct. 389, 74 
L. ed. 969 (1930) ; Ex parte Bakelite Corp’n, 279 U. S. 438, 49 Sup. 
Ct. 411, 73 L. ed. 789 (1929). The Supreme Court has already af- 
firmatively held that in the case of appeals from the decisions of the 
board there is a “case or controversy.” Old Colony Trust Co. v. 
Commissioner, supra; see Federal Radio Com’n v. General Electric 
Co., supra, 469. But the question of an appeal first brought to a 
constitutional court by the commissioner instead of by the taxpayer 
as presenting a “case or controversy” has apparently never been given 
consideration by the Supreme Court. The argument that there is no 
“case or controversy” seems more technical than real under the usual 
definition of those terms. cf. In re Pacific Ry. Com’n, supra, 255; 
Old Colony Trust Co. v. Commissioner of Int. Rev., supra, 723. 
Here there is no danger that the judicial power will fail for want of 
adequate presentation of the issues involved, or that the court’s de- 
termination will not settle the rights of the parties. Congress has the 
power to determine the manner in which a suit such as this shall be 
brought. Ex parte Bakelite Corp’n, supra, pp. 451, 452. The right 
to attach a condition, though perhaps unusual, that the commissioner 
shall be deemed the representative of the government to continue be- 
fore a higher tribunal a controversy with a taxpayer in the event of 
a decision favorable to the taxpayer, just as the commissioner is the 
government’s representative when appeal is brought by the taxpayer, 
should probably go unquestioned. Sm 


ADMINISTRATIVE LAW—LICENSES—REVOCATION—I MPLIED PoWER 
oF ADMINISTRATIVE OFFICER.—A state inspector of motor vehicles 
cancelled the license of the appellant to operate a taxi service on the 
ground that the license had been obtained by fraud. The authority 
of the inspector to cancel the license was based on a statute which 
provided that the inspector might cancel any license if a violation 
of the law of the state occurred in the operation of the taxi service. 
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The statute did not confer power to revoke because of fraud in ob- 
taining the license. On petition for writ of certiorari, Held, that 
the inspector might cancel the license since the fraud in the applica- 
tion vitiated the whole proceedings. Martin v. Morris, 243 N. W. 
747 (July 26, 1932). 

The case does not follow the general rule. Where a statute or 
ordinance authorizes the revocation of a license for enumerated 
causes, the license cannot be revoked by the administrative officer 
on any ground other than the causes specified in the statute. Watson 
v. State, 212 Cal. 279, 298 Pac. 481 (1931); Natl Cab Co. v. 
Kunze, 182 Mich. 182, 233 N. W. 838 (1930) ; Commissioner Bell 
Cases, 154 N. Y. Supp. 763 (1915), 167 N. Y. Supp. 123 (1916), 
124, 129 (1917); State v. Fortney, 93 W. Va. 292, 116 S. E. 753 
(1923); State v. Milwaukee, 240 N. W. 847 (Wis. 1932) ; Vincent 
v. City of Seattle, 115 Wash. 475, 197 Pac. 618 (1921); Note, 79 
A. L. R. 284 (1932). If no statutory authority rests in the admin- 
istrative officer to revoke the license when it is obtained by fraud, 
a court of equity will cancel and rescind the license. Andrews v. 
Auer, 177 Mich. 244, 143 N. W. 68 (1913); George v. Travers, 185 
Mich. 597, 152 N. W. 207 (1915); Jones v. Travers, 197 Mich. 
523, 163 N. W. 998 (1917) ; State v. U. S. Realty Co., 15 Ch. 108, 
132 Atl. 138 (Del. 1926). Some states specify fraud as a ground 
for revocation. Czarra v. D. C., 25 App. D. C. 443 (1905). One 
statute was amended to include a fraudulent application as a ground 
for revocation. See Matthews v. Murphy, 23 Ky. 750, 63 S. W. 
785 (1901), and cf. Forman v. State, 157 Ky. 123, 162 S. W. 796 
(1914). Martin v. Morris, supra, follows the New Jersey rule, 
which is law only in the latter state. Its decisions contain no reason- 
ing. Lantz v. Hightstown, 46 N. J. Law 102 (1883); Decker v. 
Board of Excise, 57 N. J. Law 603, 31 Atl. 235 (1895); Vanaman 
v. Adams, 74 N. J. Law 125, 65 Atl. 205 (1906). To imply the 
power of revocation of a license is a violation of the rule against the 
delegation of vague powers to administrative officers. Czarra v. D. 
C., supra; Baltimore v. Raedecke, 49 Md. 217 (1878); Hewitt v. 
Board, 148 Cal. 590, 84 Pac. 39 (1906); Patent Agents v. Lock- 
wood [1894], A. C. 347; U. S. v. Grimaud, 220 U. S. 506, 31 Sup. 
Ct. 480, 55 L. ed. 563 (1911); Waite v. Macey, 246 U. S. 606, 38 
Sup. Ct. 395, 62 L. ed. 892 (1918); Field v. Clark, 143 U. S. 649, 
12 Sup. Ct. 495, 36 L. ed. 294 (1892) ; Thompson v. Smith, 155 Va. 
367, 154 S. E. 579 (1931); Note (1931) 71 A. L. R. 616. Bureau- 
cratic trend in modern government is sufficiently powerful without 
adding the impetus of implied powers to administrative agencies. 
Lorp Hewart oF Bury, THe New Despotism; JAmes M. Beck, 
Our WoNDERLAND OF BurREAUCRACY; WILLIAM C. VAN VLECK, 
ADMINISTRATIVE CONTROL OF ALIENS (1932). B. I. N. 


ALIENS — CITIZENSHIP — EFFECT OF MARRIAGE BY A FEMALE 
ALIEN TO A CITIZEN OF THE UNITED STATES.—A woman, originally 
from Lithuania, entered the United States from Canada without in- 
spection by the immigration authorities. A warrant was issued on 
August 23, 1929, ordering her arrest for deportation. The govern- 
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ment did not contend that she belonged to the immoral class. She 
married the appellee, a citizen of this country, on February 29, 1931. 
The husband secured a writ of habeas corpus for the release of his 
wife on the ground that her detention for deportation was unlawful. 
Held, that the woman was an alien subject to deportation. Smith 
v. United States ex rel. Grisius. 58 F. (2d) 1 (C. C. A. 7th, May 
18, 1932). 

An alien woman who married, prior to 1917, an American citizen 
became herself a citizen of the United States. 10 Start. L. 604 
(1855), Ex parte McMahon, 1 F. (2d) 457 (D. C. W. D. Wash. 
1924) ; Prentis v. McCormick, 23 F. (2d) 802 (C. C. A. 6th, 1928). 
After 1917 a female alien, marrying an American citizen, was denied 
citizenship if she belonged to the sexually immoral classes. 39 Star. 
L,. 889 (1917). The Cable Act provides that an alien woman marry- 
ing a citizen is still an alien notwithstanding her marriage. 42 Star. 
L,. 1022 (1922); United States ex rel. Ulrich v. Kellogg, 58 App. 
D. C. 360, 30 F. (2d) 984, 71 A. L. R. 1210 (1929). Judge Al- 
schuler, in a note to the instant case made the following pertinent 
comment: “ .. . this case illustrates the . . . need of legislation 


lodging somewhere a discretion to permit application to be made for 
lawful re-entry, with due regard to the country’s interest respecting 
immigration, as well as the equities and humanities of particular 
cases.” 

If an alien has been arrested and deported in pursuance of law, 
he shall be excluded from admission to the United States. 45 Srar. 
L. 1551 (March, 1929), amended by 46 Star. L. 41 (June, 1929), 


8 U. S. C. 180 (1932). To remedy the harsh result produced in 
some cases by excluding aliens under this law, the Congress of the 
United States approved an amendment, which provides: “An alien, 
if otherwise admissible, shall not be excluded from admission to the 
United States . . . after the expiration of one year after the date 
of deportation if, . . . the Secretary of Labor, in his discretion 
shall have granted such alien permission to reapply for admission.” 
8 U.S. C. 181 (1932), 47 Star. L. 166 (May 25, 1932). J. J. M. 


ALIENS — NATURALIZATION — QUALIFICATIONS — CoMMUNISTIC 
BELIEFs.—When Stoyou Saralieff petitioned for naturalization it ap- 
peared that he was the editor of a newspaper printed in a foreign 
language, through which and in other ways he had been strongly 
advocating the amendment of the United States Constitution to the 
end that (1) the three governmental departments, as such, be abol- 
ished, (2) that the reigns of government be taken over by the “pro- 
ducers” and (3) that public ownership be substituted for the insti- 
tution of private property. Held, that the petition be denied. Jn re 
Saralieff, 59 F. (2d) 436 (D. C. E. D. Mo. 1932). 

The petitioner has not “behaved as a person . . . attached to the 
principles of the Constitution of the United States, and well dis- 
posed to the good order and happiness of the United States,” as 
required by the Naturalization Act. Act of June 29, 1906, c. 3592, 
par. 4, 34 Stat. L. 596, 8 U. S. C. sec. 382 (1926), as amended by 
the Act of March 2, 1929, c. 536, par. 6 (b), 45 Star. L. 1513, 8 
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U.S. C. sec. 382 (1931 Supp.). The principles of the Constitution 
to which attachment is required were said to be, in the main: (1) 
government by representatives; (2) dual sovereignty, federal and 
state; (3) separation of powers; and (4) guaranties of personal 
liberty through the due process and other restricting clauses. The 
court observed that the changes advocated by the petitioner, in effect, 
would abrogate each of the four principles enumerated, those same 
principles to which he professed attachment. Nor was he well dis- 
posed to the government, because he was hostile to its form; or 
attached to its constitutional principles, because his convictions were 
opposed to them. He would not, therefore, support and defend the 
Constitution. Similarly, in U. S. v. Tapolcsanyi, 40 F. (2d) 255 
(C. C. A. 3d, 1930), cancellation was granted of the naturalization 
certificate of one who stated, inter alia, “I have been for the past 
eight years a pure, red Communist.” In the case of Jn re Olson, 4 
F. (2d) 417 (D. C. N. D. Washington, 1925), a petition was denied 
for one who confessed a membership in the I. W. W. and who be- 
lieved in its principles, but who further averred that he could not, 
under any and all circumstances, support the Constitution. In the 
third case found, Ex parte Sauer (1891), 38th Judicial District, 
Uvalde Co., Texas, printed in 81 Fed. 355, n., the petitioner was a 
firm believer in socialism, particularly as to public ownership of 
property, and citizenship was denied him. In U. S. v. Rovin, 12 F. 
(2d) 942 (D. C. E. D. Mich. 1926), however, the allegations of 
communistic views and of a desire to bring about marked changes 
in the present form of government were considered neither strong 
enough nor well enough supported by the evidence to warrant can- 
cellation of a certificate obtained eight years previously. See, for 
a review of the history of the Naturalization Act, supra, In re Gold- 
berg, 269 Fed. 392 (D. C. E. D. Mo. 1920), where it was held that 
a “working knowledge” of the Constitution is a prerequisite to at- 
tachment to its principles and to eligibility for naturalization. Contra, 
State v. 17th Jud. Dist. Ct., 107 Minn. 444, 120 N. W. 898 (1909) ; 
Note, 22 L. R. A. (Nn. s.) 1041 (1909). See also, Jn re Vasicek, 
271 Fed. 326 (D. C. E. D. Mo. 1921), for an exhaustive collection 
of authorities on naturalization in general, and Note, 16 Am. & Enc. 
ANN. Cases 281 (1910), for a review of the older cases on the quali- 
fications required for naturalization. W. L. E. 


CoM MERCE—INTERSTATE COMMERCE CoM MISSION—POWER To AT- 
TACH CoNnDITIONS To ITs ORDERS PERMITTING THE LEASING OF ONE 
CARRIER BY ANOTHER.—The Clinchfield Railway is an important 
connecting link for traffic between the North Central States and the 
Southeast. Connecting with the Clinchfield on the south are several 
carriers, including the plaintiff, that customarily compete for traffic 
flowing over said railway, and, under normal conditions, such traffic 
is distributed by the Clinchfield with complete neutrality and imparti- 
ality, allowing absolute freedom of competition among its connecting 
carriers in obtaining this business. Prior to this suit, plaintiff 
leased the Clinchfield, securing approval of the Interstate Com- 
merce Commission upon conditions, embodied in the lease, that the 
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line should continue the neutrality and impartiality above mentioned, 
to the end that the said freedom of competition should in no way 
be curtailed. Plaintiff now wishes to apply restrictive rate schedules 
which would provide joint rates for all that portion of the Clinchfield 
traffic that flows southward over plaintiff’s own lines, but which would 
exclude from joint rates all such traffic as is routed via the lines 
of plaintiff’s competitors. This request is based on the contention 
that the Commission has no power to attach such conditions to a 
lease, and that, therefore, plaintiff is entitled to the proposed rates 
to protect for itself the advantages of a long-haul as to traffic ac- 
quired by the Clinchfield. This case is brought to the courts to set 
aside an order of the Commission denying the right to apply the 
restrictive schedules. Held, that the conditions in the lease pre- 
vented the application of the proposed rates. Atlantic Coast Line R. 
Co. v. United States, 284 U. S. 288, 52 Sup. Ct. 171, 76 L. ed. 220 
(1932). 

The Interstate Commerce Commission has power to establish 
through routes. INTERSTATE COMMERCE Act sec. 15(3), 41 Star. 
L. 485 (1920), 49 U. S. C. sec. 15(3) (1926); St. Louis South- 
western Ry. Co. v. United States, 245 U. S. 136, 38 Sup. Ct. 49, 62 
L. ed. 199 (1917). But, with exceptions not material to this case, the 
Commission may not “compel a carrier, ‘without its consent,’ to es- 
tablish a through route which does not embrace substantially the 
entire length of its line between the termini of the proposed route” 
(short-haul itself). INTERSTATE CoMMERCE AcT sec. 15(4), 41 
Stat. L. 485 (1920), 49 U. S. C. sec. 15(4) (1926) ; United States 
v. Missouri Pacific R. Co., 278 U. S. 269, 49 Sup. Ct. 133, 73 L. ed. 
322 (1929). The Commission also has power to approve the ac- 
quisition of control of one carrier by another. INTERSTATE Com- 
MERCE Act sec. 5(2), 41 Stat. L. 481 (1920), 49 U. S. C. 5(2) 
(1926). Though this is the first court decision on the precise point 
in question, such conditional approval has been given many times 
previous to this case. Chicago Junction Case, 71 I. C. C. 631 (1922) ; 
Control of Alabama and Vicksburg Ry., 111 I. C. C. 161, 178, 179 
(1926); Control of Columbia, Newberry and Laurens, 117 I. C. C. 
219, 227 (1926); Control of Chicago Heights Terminal Transfer 
R. Co., 124 I. C. C. 753, 760 (1927) ; Acquisition of Control by the 
Illinois Terminal Co., 138 I. C. C. 487, 498 (1928) ; Acquisition of 
Control by the Wabash Ry. Co., 154 1. C. C. 155, 162, 163 (1929). It 
seems that this decision could be rested on either of two bases; first, 
that when the plaintiff accepted the lease with the conditions at- 
tached, it consented to the short-haul now made the basis of its ob- 
jection; second, that the restriction of sec. 15(4) applies only when 
the Commission is exercising power granted by sec. 15(3). The 
court probably rested primarily on the premise that consent was 
given, but the limited scope of sec. 15(4) was mentioned, appar- 
ently, as additional support for the decision. K. L. S. 


CONSTITUTIONAL LAW—APPROVAL OF BILLS BY UNITED STATES 
PRESIDENT AFTER FINAL ADJOURNMENT OF ConcREss.—A bill 
conferring upon the Court of Claims jurisdiction to adjudicate a 
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certain claim, was signed by the President within 10 days, after it 
had been presented to him, but after a final adjournment of Con- 
gress. Held, that the bill became a law. Edwards v. United States, 
286 U. S. 482, 52 Sup. Ct. 627, 76 L. ed. 857 (1932). 

The instant case is one of first impression on the precise problem 
involved. The decision, however, does follow logically a previous 
decision of the Supreme Court and previous exercises of this au- 
thority by the Presidents. In the La Abra Case, 175 U. S. 423, 
20 Sup. Ct. 168, 44 L. ed. 223 (1899), the Supreme Court was 
called upon to determine the power of the President to sign a bill 
while Congress had adjourned for a recess, and held that the au- 
thority granted the President under the second paragraph of sec- 
tion 7 of article 1 of the Constitution had been validly exercised. 
President Lincoln signed a bill after an adjournment of a session 
of Congress: 12 Star. L. 820 (1863). In 1887 President Cleveland 
under similar circumstances refused to sign a bill, expressing his 
doubt as to his authority to approve such a bill. President Wilson 
signed several bills after the adjournment of the second session of 
the Sixty-sixth Congress: 41 Strat. L. 1063 (1920), 41 Star. L. 
1077-1079 (1920), See (1920) 30 Yate L. J. 1. In the principal 
case Chief Justice Hughes in delivering the opinion of the court 
stated that the purpose of this 10 day limitation was to prevent any 
prolonged inaction on the part of the President and to insure to 
Congress the opportunity of reconsideration, also to provide ample 
and sufficient time for the President to reflect upon the merits of 
the legislation. The practice of signing bills after final adjournment 


of Congress, but within 10 days after submission to the President, 
is in harmony with these purposes. The court reiterated the state- 
ment made in the Pocket Veto Case, 279 U. S. 655, 49 Sup. Ct. 463, 
73 L. ed. 894 (1929); “This power thus conferred upon the Presi- 
dent cannot be narrowed or cut down by Congress nor the time 
within which it is to be exercised, lessened, directly or ——. 
mC. &. 


CoNSTITUTIONAL LAW—EQUAL PROTECTION AND DuE ProcEss— 
ConTRACT CARRIERS BY TRUCK—STATE LIMITATION ON LENGTH OF 
VEHICLES.—An Illinois statute prescribed a maximum length of 35 
feet for any single vehicle or combination of tractor and semi-trailer ; 
while it prescribed a maximum length of 65 feet for a vehicle and/or 
trailer where trailers are used, until January 1, 1933, and thereafter 
a maximum of 40 feet. The statute exempted fire apparatus, poles, 
piling, and structural units incapable of dismemberment. It also 
provided for issuance of special permits by highway and street of- 
ficials to cover emergency cases for a period not to exceed ten days. 
Laws Inu. 1931, p. 793. Plaintiff operates motor trucks with semi- 
trailers, in carrying on its business as a contract carrier of auto- 
mobiles from Michigan factories, through the State of Illinois, to 
various city destinations in Indiana, Iowa, and Missouri. Suit was 
begun to enjoin enforcement of the Illinois statute on the ground 
of violation of due process and equal protection, plaintiff placing 
the emphasis of its attack on the allegation of unfair discrimination 
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between trailer and semi-trailer lengths. Held, that the regulation 
was justified in interest of public safety and that the classification 
made was reasonable, since it was based upon evidence which justified 
the finding of a difference between trailers and semi-trailers. In- 
junction denied. Contract Cartage Company v. Morris, 59 F. (2d) 
437 (D. C. E. D. Iil. June, 1932). 


This case in sustaining the validity of a statute specifying maxi- 
mum length of trailers and semi-trailers broadens and further defines 
the extent of state police powers in respect of the use of the high- 
ways. Thirty-four states have enacted laws regulating contract car- 
riers operating motor vehicles upon the highways. Interstate Com- 
merce Commission Docket 23400, April 6, 1932. Where the validity 
of statutory regulations has been adjudicated, court decisions are in 
general accord in declaring that (1) a contract carrier cannot be 
converted against his will into a common carrier by mere legislative 
command, or be regulated as such; and (2) the state may exercise 
its general police powers with reference to intrastate and interstate 
commerce in such matters as size of equipment, weight, speed, 
safety, and congestion of highways. The Supreme Court of the 
United States has consistently refused to sustain statutes of the first 
mentioned class, which would place restrictions upon the business of 
the contract carrier, as being in violation of the due process clause. 
Michigan Public Utilities Commission v. Duke, 266 U. S. 570, 45 
Sup. Ct. 191, 69 L. ed. 445 (1925); Frost v. Railroad Comm. of 
Calif., 271 U. S. 583, 46 Sup. Ct. 605, 70 L. ed. 1101 (1926) ; Smith 
v. Cahoon, 283 U. S. 553, 51 Sup. Ct. 582, 75 L. ed. 1264 (1931). 
This principle was reaffirmed in Continental Baking Co. v. Wood- 
ring, 286 U. S. 352, 52 Sup. Ct. 595 (May, 1932). These decisions 
of the Supreme Court do not declare that a State cannot regulate 
in any form, contract motor carriers doing business on the public 
highways. See dissent in Frost case, supra. Also Kane v. New Jer- 
sey, 242 U. S. 160, 37 Sup. Ct. 30, 61 L. ed. 222 (1916). The ex- 
tent of regulation which the courts will sanction within the province 
of general police powers is in a formative stage. The United States 
Supreme Court has handed down two opinions in this field. A Texas 
statute fixing the size of equipment and maximum weight of loads 
was held valid in the case of Sproles v. Binford, 286 U. S. 374, 52 
Sup. Ct. 581 (May, 1932). A Kansas statute placing the power to 
license, supervise, and regulate contract carriers in the hands of a 
state commission was held constitutional so long as limited to pro- 
moting the safety of the traveling and shipping public. Continental 
Baking Co. v. Woodring, 286 U. S. 352, 52 Sup. Ct. 595 (May, 
1932). Regulation and supervision by a state commission based upon 
public safety and usage of the highways has been upheld in the lower 
Federal courts. Johnson v. Perry, 47 F. (2d) 900 (D. C. N. D. Ga. 
1931), and So. Motorways v. Perry, 39 F. (2d) 145, (D. C. N. D. 
Ga. 1930), requiring observance of regulations as condition to ob- 
taining certificate to operate, and taxing use of road. Louis v. Boyn- 
ton, 53 F. (2d) 471 (D. C. Kan. 1931), imposing fees to defray cost 
of supervision and maintenance and to compensate for use of high- 
ways. State courts, in passing upon the validity of regulatory stat- 
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utes governing contract carriers, seem unanimously to uphold the 
requirement of securing certificates of necessity and convenience and 
general regulations in the interest of public safety. Barbour v. 
Walker, 259 Pac. 552 (Sup. Ct. Okla. 1927). Rutledge v. Baugh- 
man, 153 Md. 297, 138 Atl. 29, 56 A. L. R. 1042 (1927), requiring 
cooperative associations transporting freight for members, to secure 
permits on basis of public safety. Smallwood v. Jeter, 42 Idaho 169, 
244 Pac. 149 (1926). M. R. 


CONSTITUTIONAL LAW—EQUAL PROTECTION OF THE LAWws— 
Vauipity oF DiscRIMINATORY GRADUATED TAX ON CHAIN STORES. 
—The appellant, the owner of twenty-two drug stores in various 
counties in Florida, fell within the provision of a Florida statute 
which provides that the tax on each store shall increase progressively 
with the number of stores under the same general management, and 
imposes heavier taxes on stores operated in different counties. The 
appellant filed a bill of complaint in the circuit court, whereby it 
sought to have the enforcement of the statute enjoined. It claimed 
the statute created an arbitrary and unreasonable classification, con- 
trary to the “due process” and “equal protection of the laws” clauses 
of the Fourteenth Amendment, and violated certain provisions of 
the state constitution. Held, that the classification provided for in 
the statute was not unreasonable or arbitrary, and did not deprive 
the appellant of equal protection of the laws. Lowis K. Liggett v. 
Amos, 141 So. 153 (Fla. 1932). This case is now pending before 
the Supreme Court of the U. S. and a decision can be expected in 
the near future. 

Statutes have been passed in a number of states placing a dis- 
criminatory license tax on chain stores. The validity of these stat- 
utes has been upheld by the courts unless clearly arbitrary in their 
classification, or denying the equal protection of the laws. State 
Board of Tax Commissioners of Indiana v. Jackson, 283 U. S. 527, 
51 Sup. Ct. 540, 75 L. ed. 1248 (1931); Great Atlantic & Pacific 
Tea Co. v. Maxwell, 284 U. S. 575, 52 Sup. Ct. 128, 76 L. ed. 32 
(1931); Great Atlantic & Pacific Tea Co. v. Morrissett, 284 U. S. 
584, 52 Sup. Ct. 127, 76 L. ed. 171 (1931); Ky. Star. sec. 4202 
a-2 (1931); Ga. Cope (Supp. 1930) sec. 993 (323); Miss. Star. 
(1930), No. 567, c. 9, art. 1, sec. 2; cf. City of Danville v. The 
Quaker Maid, 211 Ky. 677, 278 S. W. 98 (1925); Liggett Co. v. 
Baldridge, 278 U. S. 105, 49 Sup. Ct. 57, 73 L. ed. 204 (1928) ; 
Keystone Grocery Co. v. Huster (Allegheny County Court, Md., 
Equity Case No. 10922, 1927, unreported) ; Quaker City Cab Co. v. 
Pennsylvania, 277 U. S. 389, 48 Sup. Ct. 553, 72 L. ed. 997 (1928). 
The Indiana Statute imposed a license tax on each store. This tax 
progressively increased in accordance with the number of stores 
under the same management. The Supreme Court of U. S. held that 
the statute was not violative of the equal protection clause. For tax 
purposes the classification between chain stores and single stares is 
reasonable and not arbitrary. The policy of placing heavier tax bur- 
dens on stronger economic units is permissible, and the mere mone- 
tary amount of net income is not the sole acceptable test of economic 

9 
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strength and tax paying “faculty.” State Board of Tax Commis, 
sioners of Indiana v. Jackson, supra. Another case arose under the 
North Carolina statute which provided a license tax of fifty dollars 
where two or more stores are operated under the same management. 
The validity of this statute was upheld by the Supreme Court of 
U. S. on the ground that the general principles applicable had been 
established in the Indiana case. Great Atlantic and Pacific Tea Com- 
pany v. Maxwell, supra. The only difference between the statute 
involved in the instant case and those statutes which have already 
been before the court is the progressive increase of the license tax 
under the Florida statute when stores are operated in more than one 
county within the state. This difference does not seem to be suf- 
ficient to cause the court to declare the statute unconstitutional, and 
it can be forecast with a fair amount of certainty that the court will 
continue to hold a liberal view toward the power of the state to im- 
pose such taxes, at least as long as there is a genuine fiscal purpose 
over and above any merely regulatory purpose. In the two previous 
cases decided by the U. S. Supreme Court, dealing with such taxes, 
there was a close division of opinion, and vigorous dissents were 
recorded. But the membership of the court is unchanged and there 
is no reason to expect any reversal of controlling principles. See 
Notes 44 Harv. L. Rev. 456-1095 (1931); 40 Yate L. J. 431 
(1931); 31 Con. L. Rev. 145 (1931); 30 Micu. L. Rev. 274 
(1931); 26 Inu. L. Rev. 240 (1931); 80 U. Pa. L. Rev. 289 
(1931). 5. Vs Be 


CoNnsTITUTIONAL LAW—TAXATION—VALIDITY OF CONCLUSIVE 
PRESUMPTION THAT GIFTS MADE WITHIN Two YEARS OF DEATH 
ArE MADE IN CONTEMPLATION OF DEATH.—The Revenue Act of 
1926, Title III, Sec. 302 (c), 44 Strat. L. 70 (1926), as an aid to 
the estate tax, declared that where within two years prior to death 
and without consideration the decedent has made a transfer in excess 
of $5,000, the excess of this transfer shall be held to have been 
made in contemplation of death. The decedent made several such 
transfers within two years of his death and defendant tax collector 
included the excess over $5,000 of each in the estate, taxable under 
the Federal Estate Tax. The executors bring suit to recover the 
assessments on the excess of these transfers, alleging that they were 
not made in contemplation of death. The District Court (W. D. 
Pa.) overruled defendant’s demurrer. Held, that the statute is un- 
constitutional because violative of the fifth amendment. A/ff’d by 
the Supreme Court which answered in the affirmative the certified 
question, “Does the second sentence of section 302 (c) of the revenue 
act of 1926 violate the due process clause of the fifth amendment to 
the Constitution of the United States?” Heiner v. Donnan, 285 U. 
S. 312, 52 Sup. Ct. 358, 76 L. ed. 501 (1932). 

Estate taxes are levied upon the power to transmit or the trans- 
mission or receipt of property by death. Knowlton v. Moore, 178 
U. S. 41, 56, 57, 20 Sup. Ct. 747, 753, 754, 44 L. ed. 969, 976 
(1900). Estate taxes extended to include gifts made in contem- 
plation of death have been held constitutional. Cases on this sub- 
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ject are collected in (1926) 43 A. L. R. 1224. Where the tax has 
been found arbitrarily retroactive, it has been held unconstitutional 
as violative of the due process clause of the fifth amendment. Nichols 
v. Coolidge, 274 U. S. 531, 542, 47 Sup. Ct. 710, 714, 71 L. ed. 1184, 
52 A. L. R. 1081 (1927); Untemeyer v. Anderson, 276, U. S. 440, 
445, 48 Sup. Ct. 353, 354, 72 L. ed. 645, 647 (1928); see Tyler v. 
United States, 281 U. S. 497, 504, 50 Sup. Ct. 356, 359, 74 L. ed. 
991, 999, 69 A. L. R. 758 (1930); Blodgett v. Holden, 275 U. S. 
142, 147, 48 Sup. Ct. 105, 106, 72 L. ed. 206, 210 (1928). State 
revenue acts establishing a conclusive presumption that gifts made 
within a stated period before death were made in contemplation of 
death in a legal sense have been declared unconstitutional because 
violative of the fourteenth amendment. Schlesinger v. Wisconsin, 
270 U. S. 230, 46 Sup. Ct. 260, 70 L. ed. 557 (1926); Succession 
of Williams, 171 La. 151, 129 So. 801, 807 (1930); State Tax 
Commissioner v. Robinson, 234 Ky. 415, 28 S. W. (2d) 491 (1930) ; 
contra: State v. Eberling, 169 Wis. 432, 172 N. W. 734 (1919), 
overruled by Schlesinger v. Wisconsin, supra. ‘The fifth and four- 
teenth amendments provide similar protection against taking prop- 
erty without due process of law. Coolidge v. Long, 282 U. S. 582, 
596, 51 Sup. Ct. 306, 309, 75 L. ed. 562, 566 (1931). In the princi- 
pal case, the court found the tax to be so arbitrary and capricious as 
to amount to a confiscation of property in that it took a portion of 
the estate of the deceased because of transfers in no way connected 
with his death and by which the estate did not benefit. To this extent 
it was an outright confiscation of the estate, there being no real 
reason why only this class of gifts should be taxed. It was not 
questioned that a statute passed under the federal taxing power may 
be unconstitutional because so arbitrary and capricious as to amount 
to confiscation of property. Nichols v. Coolidge, 274 U.S. 531, 542, 
47 Sup. Ct. 710, 714, 71 L. ed. 1184, 52 A. L. R. 1081 (1927); 
Brushaber v. Union Pac. R. R. Co., 240 U. S. 1, 24, 25, 36 Sup. Ct. 
236, 244, 60 L. ed. 493, 504, L. R. A. 1917D, 414, Ann. Cas. 1917B, 
713 (1916); Barclay & Co. v. Edwards, 267 U.S. 442, 450, 45 Sup. 
Ct. 348, 349, 69 L. ed. 703, 707 (1924); Tyler v. United States, 
281 U. S. 497, 504, 50 Sup. Ct. 356, 359, 74 L. ed. 991, 999, 69 A. L. 
R. 758 (1930). Although it is not suggested that retroactivity should 
be the sole test in relation to denial of due process, it is of interest 
to note that this is the first case in which a federal taxing statute not 
retroactive was held violative of the due process clause of the fifth 
amendment. Although not retroactive in operation, the provision 
was arbitrary, capricious and amounted to confiscation. This appears 
clearly to be an instance where the court recognized its distinct and 
paramount responsibility to protect adequately private rights under 
constitutional guaranties without allowing its decision to be unduly 
influenced by the administrative difficulties encountered by Congress 
in establishing an effective estate tax. 


« hae 


CONSTITUTIONAL LAW—PRIMARY ELECTIONS—DISCRIMINATION 
By PoLiTicaAL PartiEs.—The Legislature of Texas enacted a statute, 
Acts 1927 1st Called Sess., c. 67, VERNoN’s ANN. Civ. Sr. art. 3107 
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(1928), which invested party executive committees with authority to 
prescribe qualifications for party membership and to determine who 
should be eligible to participate in party elections. Pursuant to this 
statute, the state executive committee of the Democratic party 
adopted a resolution that only white persons might vote in the pri- 
mary of that party. Under this rule, the plaintiff, a negro, was ex- 
cluded from casting a ballot. Plaintiff brings action for damages 
against judges of election. Held, that the state executive committee 
derived its authority to determine qualifications from the Legislature 
and is, to that extent, an agent of the State and subject to the pro- 
hibitions of the Fourteenth and Fifteenth Amendments. Nixon v. 
Condon, 52 Sup. Ct. 484 (U. S. 1932). 

The Fourteenth Amendment is a restriction upon the states and 
not upon individuals. Virginia v. Rives, 100 U. S. 313, 25 L. ed. 
667 (1879); Ex Parte Virginia, 100 U. S. 339, 25 L. ed. 676 
(1879); U.S. v. Cruikshank, 92 U. S. 542, 23 L. ed. 588 (1875). 
A state may not deny the privilege of voting in primary elections be- 
cause of race or color. Nixon v. Herndon, 273 U. S. 536, 47 Sup. 
Ct. 446, 71 L. ed. 759 (1927). A political party is a voluntary as- 
sociation, having inherent powers to prescribe the qualifications of 
its members. Waples v. Marrast, 108 Tex. 5, 184 S. W. 180 (1916) ; 
White v. Lubbock, 30 S. W. (2d) 722 (Tex. Civ. App. 1930) ; 
Grigsby v. Harris, 27 F. (2d) 942 (Tex. D. C. 1928); Robinson v. 
Holman, 181 Ark. 428, 26 S. W. (2d) 66 (1930); but see (1932) 
32 Cox. L. Rev. 135. Statutes authorizing the controlling committee 
of a political party to make regulations for primary elections are not 
unconstitutional as delegations of legislative power, but are merely 
regulations of a power already possessed by the party. Webber v. 
Felton, 77 Ohio St. 554, 84 N. E. 85 (1908); Cunningham v. Mc- 
Dermett, 277 S. W. 218 (Tex. Civ. App. 1925) ; Lindstrand v. Em- 
merson, 333 Ill. 606, 165 N. E. 217 (1929); Note, 62 A. L. R. 924 
(1929). When statutory regulations of the legislature have not 
made the holding of a primary election a state action, the action of 
a political party in excluding persons from participation in a pri- 
mary election because of their color is not in violation of the Four- 
teenth and Fifteenth Amendments. Robinson v. Holman, supra; 
White v. Lubbock, supra; Note, 70 A. L. R. 1501 (1931); Cf. Biley 
v. West, 42 F. (2d) 101 (C. C. A. 4th, 1930). In the instant case 
the new liberal majority of the Supreme Court has extended the 
frontiers of Constitutional control over primary elections by its hold- 
ing that the executive committee of a political party is an agent of 
the state, even where the party receives no financial assistance from 
the state. M. G. S. 


CONSTITUTIONAL LAW—WITNESSES—PROCESS—V ALIDITY OF THE 
Wats Act.—A citizen of the United States residing abroad was 
directed to appear before the federal court as a witness. He refused, 
was cited for contempt and directed to appear in the contempt pro- 
ceedings and on his failure to do so his property was confiscated to 
satisfy the fine. Held, that the statute authorizing this procedure 
was constitutional. Blackmer v. United States, 284 U. S. 421, 52 
Sup. Ct. 252, 76 L. ed. 21 (1932). 
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The Act of July 3, 1926, more commonly known as the Walsh 
Act, 44 Stat. L. 835, 28 U. S. C. sec. 711-718 (1926), authorized the 
federal courts “whenever the attendance at the trial of any criminal 
action of a witness, being a citizen of the United States or domiciled 
therein, who is beyond the jurisdiction of the United States, is de- 
sired by the Attorney-General or any assistant or district attorney 
under him,” to issue a subpcena directing this person to appear be- 
fore the court. The act further provided that if the witness refused 
the direction of the court, “an order would issue directing the wit- 
ness to appear and show cause why he should not be adjudged guilty 
of contempt.” Upon disobedience of this order, the recalcitrant’s 
property could be subjected to any judgment which the court should 
decree. This procedure was followed in the instant case in the 
citation for contempt of one Blackmer who refused to appear as a 
witness in the prosecution of Fall and Sinclair. The court refused 
to consider Blackmer’s contention that the act was invalid as depriv- 
ing the accused of his constitutional privilege of compulsory process, 
holding that the petitioner was not the proper party to raise this 
question. Southern Railway v. King, 217 U. S. 524, 30 Sup. Ct. 
594, 54 L. ed. 979 (1910); Blair v. United States, 250 U. S. 282, 
39 Sup. Ct. 468, 63 L. ed. 979 (1919). Chief Justice Hughes in 
delivering the opinion of the court stated: “While the legislation of 
Congress, unless the contrary intent appears, is construed only to 
apply within the territorial jurisdiction of the United States, the 
question of its application; so far as the citizens of the United States 
are concerned, is one of construction not legislative power.” United 
States v. Bowman, 260 U. S. 94, 43 Sup. Ct. 39, 67 L. ed. 149 
(1922) ; American Banana Company v. United Fruit Company, 213 
U. S. 347, 29 Sup. Ct. 511, 53 L. ed. 826 (1909). The question as 
to the validity of that portion of the act which provides for this pro- 
cedure when the desired witness is not a citizen but “domiciled there- 
in” and temporarily abroad, was not before the court. The court 
stated that the jurisdiction over an absent citizen was im persona 
and reached this position by the allegiance theory approach. Con- 
FLICT OF LAws RESTATEMENT, (Am. L. Inst. 1930) sec. 49. This 
approach has been resorted to by our courts infrequently. GoopricnH, 
ConFiict oF Laws, (1927) 139. Jurisdiction over a domiciled alien 
beyond the territorial limits of the United States could not be at- 
tained by the use of the allegiance theory. See (1927) 27 Cox. L. 
Rev. 204; (1927) 43 Harv. L. Rev. 121. 


FEDERAL CourTS—ATYoRNEY AND CLIENT—LIENS—ATTORNEY’S 
LIEN FOR SERVICES BEForRE Customs Court.—Appellee, an im- 
porter, secured a custom’s broker to represent him in securing ad- 
justment of claims for duties. The broker engaged appellant, an 
attorney, to prosecute the claims before the Customs Court, and 
appellee subsequently approved of the engagement of appellant. 
Through the services of appellant, appellee was awarded certain re- 
funds. Appellant is now suing to enforce a charging lien for his 
services on the refund. Held, that appellant is entitled to a charging 
1932) Brooks v. Mandel-Witte Co., 54 F. (2d) 992 (C. C. A. 2d, 
1 . 
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The Federal courts follow the law of the state in recognizing the 
right of an attorney toa lien. In re Baxter & Co., 154 Fed. 22 (C. 
C. A. 2d, 1907). If an attorney is entitled to a lien under the state 
law he may secure it in the Federal Court. Machcinsky v. Lehigh 
Valley R., 272 Fed. 920 (C. C. A. 2d, 1921). He may not, however, 
be granted the lien on motion but must bring his suit in equity to 
enforce the lien. Allbright v. B. & O. R. R., 22 F. (2d) 833 (E. 
D. N. Y. 1923). An attorney who appears for a party in an action 
or special proceeding has a lien on his client’s cause of action which 
attaches to the verdict, report, decision, or final order, N. Y. Ju- 
DICIARY Law sec. 475, unless the agreed terms of payment are in- 
consistent with the existence of a lien. In re Heinshewmer, 82 App. 
Div. 466, 108 N. E. 636 (N. Y. 1903). In an ordinary case, how- 
ever, the lien attaches from the beginning of the action and if the 
client settles the case out of court, the amount of the lien will be de- 
termined by the amount of the settlement. Matter of Krooks, 257 
N. Y. 329, 178 N. E. 548 (1931); (1932) 32 Cor. L. Rev. 367. 
Every prosecution which is not an action is a special proceeding. N. 
Y. Cope or Civit, Procepure sec. 3334. The statutory lien attaches 
only to causes of action brought in a court within the state. Petition 
of Albrecht, 255 App. Div. 423, 233 N. Y. Supp. 383 (1929). The 
section giving an attorney a charging lien is remedial in nature and 
should be construed liberally to carry out its purposes of giving pro- 
tection to attorneys through their liens. Fischer Hanson v. Brook- 
lyn Heights R., 173 N. Y. 493, 66 N. E. 395 (1903); Matter of 
Pieris, 82 App. Div. 466, 81 N. Y. Supp. 927 (1903), aff'd, 176 N. 
Y. 566, 68 N. FE. 1123 (1903). For services before a minor tribunal 
or court not of record the New York Courts have recognized that 
an attorney has a retaining lien for payment for his services. Ward 
v. Craig, 85 N. Y. 550 (1881). In some of the cases where a re- 
taining lien was granted there have been dicta to the effect that the 
court would have granted a charging lien if it had been necessary 
to do so in order to protect the attorney, since his services before 
the minor board or commission were of a legal nature and the parties 
understood that the relation of attorney and client existed. Jn re 
Knapp, 85 N. Y. 521 (1887). In spite of this dicta, however, there 
is no case in which the New York courts have actually recognized 
an attorney’s charging lien on an award of some special commission 
or court not of record. Drago v. Smith, 57 Misc. Rep. 49, 36 N. 
Y. Supp. 975 (1895). Unless by special provision, only registered 
attorneys may appear before that body, Tynan v. Mart, 53 Misc. 
Rep. 49, 103 N. Y. Supp. 1033 (1907), since it is only in respect 
to the actual relation of attorney and client that a claim to a lien 
exists. In re Regan, 167 N. Y. 338, 60 N. E. 658 (1901). An at- 
torney is not granted a lien for services a layman could perform. 
Under a statute in Nevada, Rev. Stat. NEv. sec. 5376 (1920), simi- 
lar to Section 475 of the N. Y. Judiciary Law, the Circuit Court of 
Appeals for the Ninth Circuit, although recognizing the officials of 
the General Land Office of the Interior Department as a quasi-ju- 
dicial body, refused to recognize a lien claimed by an attorney on 
land recovered for his clients by appearing before the General Land 
Office. Gates v. Columbia, etc., Trust Co., 233 Fed. 360 (C. C. A. 
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9th, 1916). Only in the second circuit does it appear to be recog- 
nized that an attorney appearing before a special tribunal, where 
laymen may also appear, is entitled to a charging lien on the proceeds 
of his client’s cause. In this circuit an attorney was granted a charg- 
ing lien on a tax refund recovered before the Board of Tax Appeals, 
since he had performed services of a professional nature and the 
parties understood that the relation of attorney and client existed. 
Cunningham v. Sizer Steel Co., 1 F. (2d) 653 (W. D. N. Y. 1924). 
Now this same circuit has recognized an attorney’s right to a charg- 
ing lien on a customs refund obtained before the Customs Court, 
since the Customs Court is a judicial body, and the statute giving the 
lien should be construed liberally. Brooks v. Mandel-Witte Co., 
supra. In view of the increasing growth of these special tribunals, 
the increasing number of attorneys appearing before them, and the 
professional nature of the work done there, a suggestion in (1932) 
$2 Cor. L. Rev. 900, may be cited with approval. That is, the stat- 
ute giving the lien should be broadened to include the cases before 
these special tribunals, which are of a judicial nature, and though 
the charging lien could not be enforced in the special tribunal, it 
should be enforceable in a court of record. 


FEDERAL EMPLoyYERS’ LiaBitity Act.—Thomas, an employee of 
the Chicago and Eastern Illinois R. R. was injured while oiling an 
electric motor, furnishing power for hoisting coal into a chute to be 
taken therefrom by locomotive engines, principally engaged in move- 


ment of interstate freight. The Illinois Industrial Commission ruled 
Thomas was entitled to recover under the State Workman’s Com- 
pensation Act. SmirH-Hurp Rev. Srat., 1931, c. 48, par. 138-172. 
The award was affirmed in a review of the case by the State court. 
Question: At the time of injury was Thomas engaged in interstate 
commerce so as to deprive a State Workman’s Compensation Com- 
mission of jurisdiction to award damages under the State Com- 
pensation Act? Held, that at the time of injury the employee was 
not engaged in interstate commerce. Chicago and E. Ill. R. R. Co. 
v. Industrial Commission of IIl., 284 U. S. 296, 52 Sup. Ct. 151, 76 
L. ed. 204 (1932). 


The first Federal Employers’ Liability Act, passed by Congress in 
1906, 35 Strat. L. 65, was declared unconstitutional as being wholly 
outside the power of Congress under the commerce clause of the 
Constitution in that it was construed to apply to injury of employees 
having no connection with interstate commerce. Brooks v. So. Pa- 
cific R. R., 207 U. S. 463, 28 Sup. Ct. 141, 52 L. ed. 297 (1908). 
The second Federal Employers’ Liability Act was framed by Con- 
gress in a manner to obviate this difficulty in 1908, 34 Star. L. 232, 
U. S. C. tit. 45, secs. 51-59, and was sustained as a proper exercise 
of commerce power in Mondou v. N. Y., N. H. & H. R. Co., 223 
U. S. 1, 32 Sup. Ct. 168, 56 L. ed. 327 (1912). The Federal Act 
provides that “Every carrier by railroad while engaging in commerce 
between any of the several States, shall be liable in damages to any 
person suffering injuries while he is employed by such carriers in 
such commerce if injury results in whole or in part from the negli- 
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gence of any of its agents, officers, or employees.” The Supreme 
Court, in cases involving injuries, at time of which the employee 
was engaged in working on or repairing an instrumentality of inter- 
state commerce, have concurred in the view that he was engaged 
in such commerce. Employee injured while carrying bolts from a 
tool car to repair a bridge. Pederson v. Delaware, L. & W. R. Co., 
229 U. S. 146, 33 Sup. Ct. 648, 57 L. ed. 1125 (1913). Filling in 
earth to replace a trestle. Kinzell v. Chicago, M. & St. P. R. Co, 
250 U. S. 130, 39 Sup. Ct. 412, 63 L. ed. 893 (1919). Employee 
injured while carrying a block on his shoulder to be used in raising 
a derailed car to clear a track. So. R. Co. v. Puckett, 244 U. S. 571, 
37 Sup. Ct. 703, 61 L. ed. 1321 (1917). Conflicting views have 
been expounded by the Court in cases in which the factual situation 
at time of injury presented a greater degree of remoteness from 
actual participation in interstate commerce. In Shanks v. Delaware, 
L., & W. R. Co., 239 U. S. 556, 36 Sup. Ct. 188, 60 L. ed. 436 
(1916), the employee was removing an overhead countershaft in a 
repair shop, held not to be engaged in interstate commerce. Test 
applied: “At time of injury was employee engaged in interstate 
transportation or in work so closely related as to be a part of it?” 
Chicago, B. & Q. R. Co. v. Harrington, 241 U.S. 177, 368 Sup. Ct. 
517, 60 L. ed. 941 (1916), switching coal from shafts to a chute held 
not interstate commerce and “immaterial whether the employee had 
previously been or in the immediate future was to be engaged there- 
in.” This view was departed from in Erie R. R. Co. v. Collins, 253 
U. S. 77, 40 Sup. Ct. 450, 64 L. ed. 790 (1920). Employee injured 
while pumping water into a tank for use of engine engaged in inter- 
state commerce. Erie R. R. Co. v. Szary, 253 U. S. 86, 40 Sup. Ct. 
454, 64 L. ed. 794 (1920). The Court held that the general nature 
of the work being done instead of the specific duty or act being per- 
formed at the time of injury should be the controlling factor in de- 
termining whether the employee is engaged in interstate commerce. 
In Chicago & N. W.R. R. Co. v. Bolle, 284 U. S. 74, 52 Sup. Ct. 
59, 76 L. ed. 90 (1931), however, this view was rejected and the 
rule laid down in the Shanks case was applied. The term “interstate 
commerce” was clearly construed to be “interstate transportation,” 
being narrower in scope than the former term. ‘The present case 
definitely overruled the Collins and Szary cases and sustained those 
in line with the Shanks and Harrington cases. 

The chief difficulty encountered by the Court seems to be a proper 
application of the Act to the various degrees of remoteness from 
actual physical participation in interstate commerce by injured em- 
ployees. In interpreting and applying the Act the court seeks to 
limit properly the exercise by the legislative body of its power under 
the commerce clause of the Constitution. H. D. S. 


FEDERAL TRADE COMMISSION—TRADE-MARKS, TRADE NAMES AND 
UNFAIR COMPETITION—UNFAIR PRACTICES.—Petition of the Fed- 
eral Trade Commission filed in the Circuit Court of Appeals, under 
Federal Trade Commission Act, sec. 5, 38 Stat. L. 717 (1914), 15 
U. S. C. sec. 45 (1926), sought to enforce against respondents an 





RECENT CASES 137 


order to cease and desist from the use of the “block-booking method” 
of distributing motion picture films to exhibitors. The system en- 
tails an offer by the distributor to lease a group of films. The ex- 
hibitor is required to take all of the films in the block in order to 
get one of the films particularly desirable, unless the exhibitor is 
willing to pay a price for individual films arbitrarily fixed at a fifty 
to seventy-five per cent higher rate per film. No individual films 
are offered until all exhibitors in a given locality refuse the block. 
Held, that block-booking is not an unfair method of competition. 
The experience of the trade shows that the use of the system does 
not tend unduly to hinder competition or to create a monopoly. Fed- 
eral Trade Commission v. Paramount Famous Lasky Corporation, 57 
F. (2d) 152 (C. C. A. 2d, 1932). 

The block-booking method of distribution is merely a system of 
tying contracts regarded with disfavor by the court in Federal Trade 
Commission v. Gratz, 253 U. S. 421, 40 Sup. Ct. 572, 64 L. ed. 993 
(1920), especially the views of Mr. Justice Brandeis, 253 U. S. 421, 
441. The marketing device was held unlawful where films were tied 
to an indispensable machine, U. S. v. Motion Picture Patents Co., 
225 Fed. 800 (D. C. E. D. Pa. 1915); Motion Pictures Patents Co. 
v. Universal Co., 243 U. S. 502, 37 Sup. Ct. 317, 61 L. ed. 871 
(1917); where machines were tied to indispensable machines, 
United Shoe Co. v. U. S., 258 U. S. 451, 42 Sup. Ct. 363, 66 L. ed. 
708 (1922); where tubes were tied to patented hook-ups, R. C. A. 
v. Lord, 28 F. (2d) 257 (C. C. A. 3d, 1928); where dry-ice was 
tied to patented containers, Carbice Corp. v. Patents Corp., 283 U. 
S. 27, 51 Sup. Ct. 334, 75 L. ed. 819 (1931). Why, then, is the 
device not unlawful when applied to particularly desirable films, to 
which are tied less desirable films? Cf. Keystone Watch Co. v. U. 
S., 218 Fed. 502 (D. C. E. D. Pa. 1915). Even though it may be 
considered that the films to which the rest of the group are tied, are 
not indispensable, it is not necessary that the films be indispensable 
in order that the practise be unlawful. R. C. A. v. Lord, supra; 
Carbice Corp. v. Patents Corp., supra; Standard Fashion Co. v. 
Magrane-Houston Co., 258 U. S. 346, 42 Sup. Ct. 360, 66 L. ed. 
653 (1922); (1920) 4. Minn. L. R. 287. The fact that the ob- 
jectionable practise is generally used in the trade cannot make the 
unfair practise fair, nor justify its use. U. S. v. Keystone Watch 
Co., supra; Motion Picture Patents Co. v. Universal, supra; Stand- 
ard v. State, 117 Tenn. 618, 100 S. W. 705 (1907), 10 L. R. A. 
(x. s.) 1015, 1026; F. T. C. v. Winsted Hosiery Co., 258 U. S. 483, 
42 Sup. Ct. 384, 66 L. ed. 729 (1922); Fly-Norris v. Mosler, 7 F, 
(2d) 603, 604 (C. C. A. 2d, 1925). Tables cited at page 155 of 
the opinion of the court in the instant case fail to account of the dif- 
ferences in feature pictures, that is, all types of pictures are called 
features, whereas respondent is the leader in a particular type of 
film production. Reply Brief Com., Part I, p. 73. It is admitted 
that producers comparable to Famous-Players were limited to Tri- 
angle in 1916, First National in 1920, and First National, Goldwyn, 
and Warner in 1923. Respondent’s Statement of Facts, Vol. 1, p. 
231. The film rental table advanced by the court fails to show that 
it is based on the total rentals received by producers of all features, 
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all comics, short subjects, educational pictures, and news reels. Com. 
Brief, p. 75. Then, as a matter of law, the respondent has a limited 
monopoly in each of its films, for each film is copyrighted so that 
its use is limited to transferees from the respondent. A commercial 
practise may be unlawful although the article of commerce is not 
the subject of a complete monopoly. O’Halloran v. Sea Green, 207 
Fed. 187, 193 (D. C. N. D. N. Y. 1913); U.S. v. Great Lakes, 208 
Fed. 733 (D. C. N. D. Ohio 1913). The monopoly may exist either 
geographically or distributively. Standard Oil Co. v. U. S., 221 U. 
S. 1, 31 Sup. Ct. 502, 55 L. ed. 619 (1910); Chesapeake v. U. S., 
115 Fed. 610 (C. C. A. 6th, 1902); Steers v. U. S., 192 Fed. 1 (C. 
C. A. 6th, 1911); Swift v. Fed. Trade Com., 8 F. (2d) 595 (C. C. 
A. 7th, 1925); see Montague v. Lowry, 193 U. S. 38, 24 Sup. Ct. 
307, 48 L. ed. 608 (1903). And here, in the instant case, the mo- 
nopoly is in a single picture. Block-booking may not be justified on 
the ground of quantity or quality discounts, as set forth in the ex- 
ceptions to price discriminations in the Clayton Act, sec. 2, 38 Star. 
L. 730 (1914), 15 U. S. C. sec. 13 (1926), and as sensed in Mennen 
Co. v. Federal Trade Commission, 288 Fed. 774 (C. C. A. 2d, 1923) ; 
National Biscuit Co. v. Fed. Trade Com., 299 Fed. 774 (C. C. A. 
2d, 1924). There is no reason upon which to base a price discrimina- 
tion of fifty to seventy-five per cent on individual films. Van Camp 
Co. v. American Can Co., 278 U. S. 245, 49 Sup. Ct. 112, 73 L. ed. 
311 (1928). B. I. N. 


FEDERAL TRADE COMMISSION—UNFaIR MeEtHops oF ComMPETI- 
TION—MISREPRESENTATION—SALE OF SOAP LABELLED “CASTILE.” 
—The Federal Trade Commission, under Section 5 of the Federal 
Trade Commission Act, ordered the petitioner to cease and desist 
from using the word “castile” or any other words indicating an olive 
oil source of their soap when the soap was not composed solely of 
an olive oil base. Petitioner contended that “castile soap” does not 
indicate an olive oil composition but refers merely to the quality of 
the soap, viz., general excellence, purity, ability to lather satisfac- 
torily in hard water. Held, that it does not constitute an unfair 
method of competition or a misrepresentation to designate or refer 
to soap not entirely made of an olive oil source as “castile.” Kirk & 
Company and Procter & Gamble Company v. Federal Trade Com- 
mission, 59 F. (2d) 17© (C. C. A. 7th, 1932). 

The courts must determine whether the findings of fact of the 
Commission are supported by evidence, and for this determination 
they have the power to examine the whole record. If the findings 
are thus supported by evidence they are conclusive upon the courts. 
F. T. C. v. Curtis Publishing Company, 260 U. S. 568, 43 Sup. Ct. 
210, 67 L. ed. 408 (1923). With the courts rests the determination 
of what practices constitute unfair competition. F. T. C. v. Gratz, 
253 U. S. 421, 40 Sup. Ct. 572, 64 L. ed. 993 (1919). The unfair 
method of competition must injure a competitor and must be in- 
jurious to the public. F. T. C. v. Raladam, 283 U. S. 643, 51 Sup. 
Ct. 532, 75 L. ed. 1324 (1931) ; cf. Handler, The Jurisdiction of the 
Federal Trade Commission Over False Advertising (1931) 31 Cot. 
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L. Rev. 527. Labelling fabrics as “merino” or “worsted” when they 
did not contain a substantial percentage of wool is an unfair method 
of competition and an injury to the public. F. T. C. v. Winsted 
Hosiery Company, 258 U. S. 483, 42 Sup. Ct. 384, 66 L. ed 729 
(1922); also labelling soap as naptha soap which contained no 
naptha, Proctor & Gamble v. F. T. C., 11 F. (2d) 47 (C. C. A. 6th, 
1926) ; use of the word “leather” as a part of the brand name “Dura- 
leather,” Masland Duraleather Company v. F. T. C., 34 F. (2d) 733 
(C. C. A. 3d, 1929); designation of furniture as “Philippine ma- 
hogany” when there was no mahogany in the product, /ndiana Quar- 
tered Oak Company v. F. T. C., 26 F. (2d) 340 (C. C. A. 2d, 1928). 
But see /ndiana Quartered Oak Company v. F. T. C., 58 F. (2d) 182 
(C. C. A. 2d, 1932). Where the public interest is not specific and 
substantial the Commission will have no jurisdiction. F. T. C. v. 
Klesner, 280 U. S .19, 50 Sup. Ct. 1, 75 L. ed. 1324 (1929). There 
is substantial public interest when the purchasing public buys an ar- 
ticle relying on a label or designation which is not true. But it must 
he clearly shown that the public was deceived by the label. Sea Jsland 
Thread Company v. F. t C., 22 F. (2d) 1019 (C. C. A. 2d, 1927). 
In the public mind “merino” and “worsted” were designations of 
woolen products, hence an application of those words to any type of 
fabric other than wool was deceptive and injurious to the public. 
F. T. C. v. Winsted Hosiery Company, supra. In the instant case 
the question for determination was whether or not the public was 
deceived by the use of the word “castile” as a designation of soap. 
There could be no such deception unless the general public under- 
stood and used the word “castile” as denoting an olive oil soap. Con- 
cerning this question of fact the court in the principal case says, 
“That in former years the methods used did deceive and had the ca- 
pacity and tendency to deceive is fully supported by the evidence 
and were it not for the action of the Bureau of Standards of the 
United States Department of Commerce that capacity and tendency 
would still exist.” The “action” mentioned by the court is Circular 
62 issued by the Bureau of Standards in 1923 in which the Bureau 
stated that castile soap, although originally made exclusively from 
olive oil, now represents a type of soap, whose base oil may or may 
not be olive oil. Does the court in the instant case mean that the 
United States, through the Bureau of Standards, has definitely al- 
tered its conception of the composition of castile soap or that the 
Bureau of Standards merely declared that in the public mind “castile”’ 
soap no longer was indicative of a constituent element, olive oil? If 
the court meant the former the interesting question arises whether 
the bulletin of the Bureau had a sufficiently wide circulation among 
the purchasing public to actually change their idea of what consti- 
tuted castile soap, so that there could no longer be any confusion 
about that meaning. If the latter interpretation, however, be placed 
upon the court’s citation of the Bureau’s circular, that it is merely 
declaratory of the public’s conception of the meaning of castile soap, 
it seems inconsistent with the court’s statements that the capacity 
and tendency of the methods to deceive is fully supported by evidence 
and that were it not for the action of the Bureau of Standards the 
methods would still have that capacity and tendency to deceive the 
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public. It is submitted that if the Commission’s findings of fact are 
fully supported by evidence, the courts should, in accordance with 
their own pronouncement, accept them as conclusive, and the bulle- 
tins of the Bureau of Standards, like the definitions of a dictionary 
and the statements of the United States Pharmacopceia, should be 
taken merely as evidence of what the public understands by its use 
of aterm. A petition for certiorari by the Commission is now be- 
fore the United States Supreme Court. J. D. E. 


INTERSTATE COMMERCE — CARRIERS — ACCOUNTING CLASSIFICA- 
TION — CHARITABLE AND LIKE CoNTRIBUTIONS AS EXPENDITURES 
CHARGEABLE TO OPERATING EXPENSE.—The New York Telephone 
Company donated $75,000 to the unemployment relief fund of New 
York City. The contribution was charged to a general operating ex- 
pense account. The Interstate Commerce Commission, upon its own 
motion, inquired into the propriety of this accounting practice after 
directing all carriers under its jurisdiction to the proceeding as one on 
a rule of first instance. Held, that the contribution by the respondent 
was not chargeable to operating expenses but should have been 
charged to the profit and loss account. Ex parte 107, Accounting of 
the New York Telephone Company, — I. C. C. — (1932). 

The status of operating expense as an element in fixing public 
utility rates has long been established. Smyth v. Ames, 169 U. S. 
466, 18 Sup. Ct. 418, 42 L. ed. 819 (1898). Thus, one court in de- 
termining the confiscatory nature of a rate has upheld small contri- 
butions for charitable purposes as chargeable to operating expenses. 
Mobile Gas Co. v. Patterson, 293 Fed. 208 (M. D. Ala. 1923); P. 
U. R. 1923E, 701 (Ala.). Unless incurred in the service of and for 
the benefit of the patrons of a public utility, donations to charity 
should not be imposed upon the rate payers. Reno Power, Light, and 
Water Co. v. Public Service Com., 298 Fed. 791 (D. Nev. 1923); 
P. U. R. 1923E, 485 (Nev.). Moreover, state public service com- 
missions consider donations to charity, regardless of amount, to be 
improper charges incident to the continued functioning of the prop- 
erty serving the public. Bd. of R. R. Commrs. v. Hughes Electric 
Co. of Bismarck, P. U. R. 1925A, 18 (N. D.); Geo. A. Herring v. 
Clark’s Ferry Bridge Co., P. U. R. 1926D, 514 (Pa.); Municipal 
Gas Co. v. City of Wichita Falls, P. U. R. 1924B, 410 (Tex.); Re 
Boise Water Co., P. U. R. 1926D, 321 (Utah); Re Capital City 
Water Co., P. U. R. 1928C, 436 (Mo.); Re Citizens Independent 
Tel. Co., P. U. R. 1930A, 431 (Ind.); Re Crystal City Gas Co., P. 
U. R. 1925E, 91 (N. Y.); Re Idaho Power Co., P. U. R. 1924C, 
731 (Idaho); Re Indianapolis Water Co., P. U. R. 1919A, 448 
(Ind.); Re Northern States Power Co., P. U. R. 1924A, 326 (N. 
D.); Re Public Service Co. of Northern Illinois, P. U. R. 1919D, 
809 (Ill.); Re Red River Power Co., P. U. R. 1923E, 534 (N. D.); 
Re Reserves, Contributions and Donations, P. U. R. 1930D, 113 
(D. C.); Re Southern California Edison Co., P. U. R. 1924C, 1 
(Cal.) ; Re Springfield Gas & Elec. Co., P. U. R. 1920A, 446 (IIl.) ; 
Re Western Electric Co., P. U. R. 1921E, 569 (N. D.). Deductions 
for contributions allowed to corporations in computing taxable net 
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income present a clear analogy. To be deductible as ordinary and 
necessary expenses, contributions must directly benefit the taxpayer’s 
business. Alfred J. Sweet Inc. v. U. S., 66 Ct. Cl. 654 (1929) ; 
Consolidated Gas, Electric Light & Power Co. v. U. S., 65 Ct. Cl. 
252 (1928); Appeal of David Baird & Son, Inc., 2 B. T. A. 901 
(1925) ; Appeal of Poinsett Mills, 1 B. T. A. 6 (1924); Appeal of 
the Thomas Shoe Co., 1 B. T. A. 154 (1924). A contrary ruling by 
the Interstate Commerce Commission would permit public utilities 
under its jurisdiction not only to exact involuntary contributions from 
their users for the general welfare of the community but also to 
choose the channels of distribution. Exceptions, however, within the 
test of the Reno Power, Light, and Water Co. case, supra, may follow 
the enunciation of the general rule as for instance donations to hos- 
pitals which result in lower hospitalization charges to employees. 
A. H. S. 


INTERSTATE COMMERCE—PaArRTY IN INTEREST—THE SUPREME 
Court oF THE District OF COLUMBIA AS A SPECIAL DISTRICT 
Covurt.—An interstate railroad was granted a certificate of public 
convenience and necessity for operating a ferry. The owner of a 
ferry twenty miles distant sought to suspend the order. He sued 
in a special district court consisting of a judge of the Court of 
Appeals and two judges of the Supreme Court of the District of 
Columbia. Held, that the plaintiff was entitled to bring suit as a 
party in interest within the meaning of the statute and that the 
special court below was properly constituted to have jurisdiction 
of the cause. Action, nevertheless, dismissed on its merits. Claiborne- 
Annapolis Ferry Co. v. United States, 285 U. S. 382, 52 Sup. Ct. 
440, 76 L. ed. 586 (1932). 

Suits to suspend orders of the Interstate Commerce Commission 
shall be brought in the district court against the United States. 36 
Stat. L. 1149 (1911), 28 U. S. C. 46 (1926). The suits shall be 
heard by three judges, at least one of whom must be a circuit judge. 
38 Stat. L. 220 (1913), 28 U. S. C. 47 (1926). The Supreme Court 
of the District of Columbia exercises the same jurisdiction as the 
district courts of the United States. D.C. Cope (1929) tit. 18, sec. 
43. The Court of Appeals of the District of Columbia has jurisdic- 
tion to review an order of the Federal Trade Commission under the 
act giving Circuit Courts of Appeals this power. The relationship 
of the Supreme Court of the District of Columbia to the Court of 
Appeals parallels the relationship of the District Courts to the Cir- 
cuit Courts of Appeals. Federal Trade Commission v. Klesner, 
274 U. S. 145, 47 Sup. Ct. 557, 71 L. ed. 972 (1927); cf. Pitts v. 
Peak, 6 App. D. C. 195, 50 F. (2d) 485 (1931). This is a logical 
application, to a case involving interstate commerce, of the analogy 
drawn between the District of Columbia Court of Appeals and the 
United States Circuit Courts of Appeals. 

Any party in interest may sue to enjoin the extension of a rail- 
road unless the Interstate Commerce Commission has granted a cer- 
tificate permitting the extension. 41 Stat. L. 477 and 478 (1920), 
49 U. S. C. sec. 1, paragraphs 18, 19, 20 (1926). A railroad com- 





142 THE GEORGE WASHINGTON LAW REVIEW 


pany is a party in interest if the proposed action may directly or ad- 
versely affect its welfare by changing the transportation situation. 
Western Pacific California R. R. Co. v. Southern Pacific Co., 284 
U. S. 47, 52 Sup. Ct. 56, 76 L. ed. 120 (1931). This is a case of 
first instance deciding who is a party in interest within the contempla- 
tion of the statute. The court went far to protect by injunction a 
right of doubtful character. The present case extends the principle 
of Western Pacific California R. R. Co. v. Southern Pacific Co., 
supra, to include a competing business twenty miles away. J. J. M. 


INTERSTATE COMMERCE—REPARATION—PERMITTING REIMBURSED 
Factor To SuE.—Section 8 of the Interstate Commerce Act pro- 
vides that the common carrier shall be liable to the “persons injured” 
for doing any act declared to be unlawful. The plaintiffs are com- 
mission merchants engaged in buying and selling live stock. As 
factors they paid for the unloading of each car of live stock an extra 
charge exacted by the stock yard company, which charge was de- 
ducted by plaintiffs from the proceeds before remitting balances to 
the 174,000 shippers involved. The defendants’ practice of making 
this extra charge was found to be unlawful by the Interstate Com- 
merce Commission and plaintiffs were awarded reparation. The 
defendants pleaded that since the plaintiffs reimbursed themselves 
from the proceeds of the sale of the live stock they are not the 
“persons injured.” Held, that the commission merchants or factors 
became “injured persons” at the moment they paid the excess charges 
and they are capable of suing therefor. Adams v. Mills, Director 
General of Railroads, and Union Stock Yard and Transit Co., 286 
U. S. 397, 52 Sup. Ct. 589, 76 L. ed. 804 (1932). 


In recovering overcharges a shipper who has actually paid or for 
whose account the overcharge was paid may sue. Southern Pacific 
Co. v. Calif. Adjustment Co., 226 Fed. 349, (N. D. Calif. 1915) ; 
Denver and R. G. R. Co. v. Baer Brothers Mercantile Co., 200 Fed. 
614 (D. Colo. 1912). So also a consignee who pays an overcharge 
on his own account may sue therefor. New York, N. H. and H. R. 
Co. v. Ballou and Wright, 242 Fed. 862, P. U. R. 1918A, 149, 155 
C. C. A. 450 (C. C. A. 9th, 1917); Herrick Refrigerator and Cold 
Storage Co. v. Chicago G. W. R. Co., 46 I. C. C. 421 (1917). The 
fact that a party has passed along the damage by collecting from 
the purchaser and thus has s.\i ered no pecuniary loss does not affect 
his right to sue for overcharges paid by him. Southern Pacific Co. v. 
Darnell-Taenzer Lumber Co., 245 U. S. 431, 38 Sup. Ct. 186, 
62 L. ed. 451 (1918); Louisville and Nashville R. Co. v. Sloss- 
Sheffield Steel and Iron Co., 269 U. S. 217, 46 Sup. Ct. 73, 70 L. 
ed. 242 (1925). The court mentions, but does not seem to rely on 
an argument that the plaintiffs should be able to sue because it has 
been held that they would be liable for undercharges. New York 
Central and H. R. R. Co. v. York and Whitney Co., 256 U. S. 406, 
41 Sup. Ct. 509, 65 L. ed 1016 (1921). Factors, in order to protect 
their liens, have been allowed by the Interstate Commerce Commis- 
sion to maintain, in the interest of their principles, an action for 
overcharges paid by them for the account of the shippers. Memphis 
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Freight Bureau v. St. Louis and S. F. R. Co., 57 1. C. C. 212 (1920) ; 
Texas Livestock Shippers Protective League v. Director General, 
139 I. C. C. 448 (1928). Cf. Spiller v. Atchison, T. and S. F. Ry. 
Co., 253 U. S. 117, 40 Sup. Ct. 466, 64 L. ed. 810 (1920), where 
claims of a multitudinous number of shippers had been assigned to a 
single party, and recovery of reparations by the assignee in the 
interests of the shippers was allowed. 


INTERNAL REVENUE—INTERSTATE COMMERCE—TAXATION—EF- 
FECT OF INTERSTATE COMMERCE COMMISSION REGULATIONS ON TAX 
LIABILITY.—Taxpayer, whose books were kept on a cash basis, is- 
sued bonds in excess of par between the years 1894 and 1905, debit- 
ing the amounts received in an account designated “Premium on 
Bonds.” In 1914 the Interstate Commerce Commission compelled 
the taxpayer to adopt the accrual method of bookkeeping in report- 
ing to the Commission and to amortize the amount of the premium 
over the life of the bond. The annual amount of premium amortiza- 
tion was reported as income, but the taxpayer did not include the 
aliquot part of the premium assigned to 1921 as income in its return 
for that year. The Commissioner of Internal Revenue held that 
this was taxable income for 1921 computed in accordance with the 
method of accounting regularly employed by the taxpayer. Held, 
that the taxpayer was not legally required to return as accrued in- 
come for 1921 any part of the premium actually received prior to 
1913, and the Commissioner of Internal Revenue may not resort to 
the rules of accounting enforced upon a carrier by the Interstate 
Commerce Commission, for the determination of tax liability under 
the revenue acts. Old Colony Railway Company v. Commissioner 
of Internal Revenue, 284 U.S. 552, 52 Sup. Ct. 211, 76 L. ed. 317 
(1932). 

The doctrine that the accounting regulations laid down by the In- 
terstate Commerce Commission for carriers are not binding on tax- 
ing authorities and cannot interfere with nor regulate the interpreta- 
tion of the revenue acts has been previously laid down by the Circuit 
Court of Appeals of the Eighth Circuit in Kansas City Southern 
Railway Company v. Commissioner, 52 F. (2d) 372 (1931), cert. 
den. 284 U. S. 676, 52 Sup. Ct. 131, 76 L. ed. 175; and by the Board 
of Tax Appeals in the same case, 16 B. T. A. 665. The Supreme 
Court, in this case, definitely affirms and extends the doctrine in re- 
fusing to permit the taxing authorities to hold the taxpayer conclu- 
sively bound by bookkeeping methods which the Interstate Commerce 
Commission had compelled it to adopt in reporting to the Commis- 
sion. For a treatment of other principles laid down by this decision, 
that amortization of bond interest is not income received in the year 
to which it is applicable, and the fact that a premium was paid does 
not operate to reduce interest paid on bonded indebtedness. See Note 
(1932) 45 Harv. L. Rev. 1116; Note (1932) 17 Corn. L. Q. 496; 
Note (1932) 32 Cor. L. Rev. 741. The Board of Tax Appeals has 
consistently held that taxing authorities are not bound by Interstate 
Commerce Commission accounting methods. Kansas City Southern 
Railway Company & Affiliated Companies v. Commissioner of In- 
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ternal Revenue, 22 B. 'T. A. 949 (1931). This principle is consistent 
with its decision that a valuation report of the Interstate Commerce 
Commission was net conclusive and binding on the Commissioner 
of Internal Revenue but there was a presumption that it was correct 
and impartially made. Sumpter Valley R. R. Co. v. Commissioner 
of Internal Revenue, 10 B. T. A. 1325 (1928). These decisions are 
analogous to the holdings by the Board of Tax Appeals that the al- 
locations of a lump settlement by the Director General of Railroads 
were not conclusively binding on the taxpayer or Commissioner for 
purposes of taxation. Terminal R. R. Assn. of St. Louis v. Com- 
missioner, 17 B. T. A. 1135 (1929); Missouri-Pacific R. R. Co. v. 
Commissioner of Internal Revenue, 22 B. T. A. 267 (1931). They 
are also analogous to the Board’s decision that although the tax- 
payer’s method of accounting was prescribed by the Department of 
Public Utilities of Massachusetts, it was not in accordance with the 
method of accounting which in the opinion of the Commissioner 
clearly reflected income. Fall River Electric Light Company v. Com- 
missioner, 23 B. T. A. 168 (1931). D. J. G. 


INTERNAL REVENUE—INcOME Tax—DeEpucTION FROM INCOME 
oF INTEREST UPON OBLIGATIONS OF THE UNITED StTaTES.—The 
United States government refunded to the petitioner, illegally col- 
lected income and profit taxes with interest thereon. The Revenue 
Act of 1926 provides, “The term ‘gross income’ does not include 
the following items which shall be exempt from taxation under this 
title: . . . Interest upon . . . the obligations of the United States or 
its possessions.” 44 Stat. L. 9 sec. 213 (b) (4), 26 U. S. C. sec. 
954 (b) (4) (1926). For the year in which the taxes were re- 
funded, the petitioner did not include as income in its tax return, 
the interest paid by the government. The Commissioner refused to 
allow this deduction from gross income. Upon appeal to the Board 
of Tax Appeals, the Commissioners’ action was affirmed. The peti- 
tioner sought review of the order of the Board of Tax Appeals in 
a Federal court. Held, that interest paid by the United States upon 
illegally collected taxes is not exempt from taxation as income under 
the Revenue Act of 1926. The amount due a taxpayer for illegally 
collected taxes is not an obligation of the United States. American 
Viscose Corporation v. Commissioner of Internal Revenue, 56 F. 
(2d) 1033 (C. C. A. 3d, 1932). 

The result reached in the instant case conforms to a previous de- 
cision of the Board of Tax Appeals as to interest due from the gov- 
ernment upon debts arising from war time operation of railroads. 
Kansas City Southern Railway Co. and Affiliated Companies, Peti- 
tioner, v. Commissioner of Internal Revenue, Respondent, 16 B. T. 
A. 665 (1929). Amounts due from the government, however, for 
war time operation of railroads have been held implied obligations 
of the United States, as a reason for paying them to the railroads. 
Phelps v. United States, 274 U. S. 341, 47 Sup. Ct. 611, 71 L. ed. 
1083 (1927); Kansas City Southern Ry. Co. et al. v. Commissioner 
of Internal Revenue, 52 F. (2d) 372 (C. C. A., 8th, 1931). Also 
notes and mortgages owned by a joint stock land bank were obliga- 
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tions within the Revenue Act of 1921 relating to deduction of inter- 
est from gross profit. First National Bank of Chicago v. United 
States, 38 F. (2d) 925 (Ct. Cl. 1930). But checks issued by the 
United States Treasury, intended to be immediately cashed, were 
held not to be obligations of the United States, where a statute 
exempted such obligations from state taxation. Hibernia Savings 
and Loan Society v. City and County of San Francisco, 200 U. S. 
310, 26 Sup. Ct. 265, 50 L. ed. 495 (1906). Deductions from gross 
income for tax purposes can be claimed only as the statute author- 
izes. Pugh et al. v. Commissioner of Internal Revenue, 49 F. (2d) 
76 (C. C. A. 5th, 1931), cert. den. 284 U. S. 642, 52 Sup. Ct. 22, 
76 L. ed. 28 (1931); Planter’s Cotton Oil Co., Inc., et al. v. Hop- 
kins, Internal Revenue Collector, 53 F. (2d) 825 (C. C. A. 5th, 
1931); Lloyd v. Commissioner of Internal Revenue, 55 F. (2d) 
842 (C. C. A. 7th, 1932). Provisions for tax exemptions are to be 
strictly construed. Phipps v. Bowers, 46 F. (2d) 164, aff'd 49 F. 
(2d) 996 (C. C. A. 2d, 1931), cert. den. 284 U. S. 641, 52 Sup. 
Ct. 22, 76 L. ed. 27 (1931). In seeking exemption from taxation, 
the claimant must establish his right wholly beyond a doubt. Chicago, 
Burlington, and Kansas City Railroad v. Guffy, 120 U. S. 569, 7 
Sup. Ct. 693, 30 L. ed. 732 (1887); Phenix Insurance Co. v. Ten- 
nessee, 161 U. S. 174, 16 Sup. Ct. 471, 40 L. ed. 660 (1896) ; Citi- 
zens’ Bank v. Parker, 192 U. S. 73, 24 Sup. Ct. 181, 48 L. ed. 346 
(1904). There must be no doubt or ambiguity in the language upon 
which the claim to the exemption is founded. Bank of Commerce v. 
Tennessee, 161 U. S. 134, 16 Sup. Ct. 450, 40 L. ed. 645 (1896) ; 
New Orleans City and Lake Railroad v. New Orleans, 143 U. S. 
192, 12 Sup. Ct. 406, 36 L. ed. 121 (1892). S. W. B. 


PATENTS — JOINDER OF INVENTIONS — COMBINATION AND SvuB- 
COMBINATION.—An application for a patent contained broad and 
specific claims for a bottle capping machine comprising means for 
heating the plastic bottle caps and means for crimping the heated caps 
on the bottles. The application also included claims for the crimping 
device per se which was an element of the combination claims, but ex- 
pressed in somewhat different language. The examiner required divi- 
sion between these two groups, and examined the combination claims 
as to the merits. Upon affirmation of the division requirement by the 
Board of Appeals, the applicant appealed to the Court of Customs 
and Patent Appeals. Held, that division was improperly required, 
and that the patent examiner should determine the patentability of 
the unexamined element claims. /n re Rundell, 55 F. (2d) 450, 419 
O. G. 4, 12 Pat. Q. 188 (C. C. P. A. 1932). 

The jurisdiction of the appellate tribunal to decide this question 
seems established by Jn re Frasch, 27 App. D. C. 25, 122 O. G. 1048, 
1906 C. D. 648 (1906). The court of Customs and Patent Appeals 
has twice affirmed the patent office. In re Butler, 37 F. (2d) 623, 17 
C. C. P. A. 810, 394 O. G. 276, 1930 C. D. 187 (1930); In re Well- 
man, 48 F. (2d) 926, 18 C. C. P. A. 1214, 410 O. G. 1057, 1931 C. D. 
434 (1931). Only a single patent can be obtained for a single inven- 
tion ; 2 second would be void for double patenting. Miller v. Eagle, 
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151 U. S. 186, 14 Sup. Ct. 310, 38 L. ed. 121, 66 O. G. 845, 1894 C. 
D. 147 (1894) ; Underwood v. Gerber, 149 U. S. 224, 13 Sup. Ct. 854, 
37 L. ed. 710, 63 O. G. 1063, 1893 C. D. 340 (1893). It was also 
realized from the beginning of patent law that two inventions should 
not be claimed in a single patent. See Evans v. Eaton, 3 Wheat. 454, 
506, 4 L. ed. 433 (U. S. 1821); Barrett v. Hall, 1 Mason 447, 475 
(C. C. 1st, 1818); Moody v. Fiske, 2 Mason 112, 119 (C. C. Ist, 
1820); Wyeth v. Stone, 1 Story 273 (C. C. Ist, 1840). The rule 
may be summarized thus: “One invention, one patent; two inven- 
tions, two patents.” Before 1904, Rule 41 defined what matter was 
divisible; for example, machine and process claims could not be pre- 
sented in the same application. The Supreme Court ended that prac- 
tice in U. S. ex rel Steinmetz v. Allen, Comm. of Patents, 192 U. S. 
543, 24 Sup. Ct. 416, 48 L. ed. 555, 109 O. G. 549, 1904 C. D. 703 
(1904). A necessary conclusion from that decision is that the Com- 
missioner of Patents must exercise his judgment in each case, and 
cannot lay down any arbitrary rule regarding division. Whether or 
not an element is divisible from a combination also depends on the 
facts of each case. If an application contains claims for an alleged 
combination A + B and an element B, division should not be re- 
quired where: (1) A + B is an aggregation or old combination, 
whether rejected as such or not. Ex parte Donnell, 315 O. G. 398, 
1923 C. D. 54 (Com. of Pats. 1923); Ex parte Wheeler, 4 Pat. Q. 
189 (Bd. of Appls. 1930). (2) B cannot be replaced in A + B by 
any other element, or where B has no use except in the combination 
A+B. Ex parte Henderson, 97 O. G. 1599, 1901 C. D. 201 (Com. 
of Pats. 1901). (3) A + Band B are unpatentable over each other, 
or if A is conventional and the patentability of A +- B depends on B. 
See Ex parte Holt, 29 O. G. 171, 1884 C. D. 43 (Com. of Pats. 
1884) ; Cf. Ex parte Osborne, 92 O. G. 1797, 1900 C. D. 137 (Com. 
of Pats. 1900). But if claims to A + B and B are proper in form 
and (4) B may be replaced in the combination by another element, 
or (5) B may replace other elements in other combinations, or have 
other uses per se, then there is an invention in each, and division 
should be required between the combination and the element. Ex 
parte Moriarty, 99 O. G. 2549, 1902 C. D. 201 (Com. of Pats. 1902) ; 
Ex parte Johnson, 92 O. G. 1235, 1900 C. D. 125 (Com. of Pats. 
1900); Ex parte Creveling, 247 O. G. 746, 1918 C. D. 5 (Com. of 
Pats. 1916), aff'd 46 App. D. C. 536, 247 O. G. 747, 1918 C. D. 145 
(1917). From the language of the decision it would appear that the 
court interpreted the facts of the principal case so that it would fall 
in class 2. Any dictum which leads to the broader interpretation that 
this case establishes a rule that division cannot be required between a 
combination and subcombination is believed unsound. That would be 
an arbitrary rule of the same type condemned by the Supreme Court 
in U. S. ex rel Steinmetz v. Allen, supra. L. L. C. 


PATENT LAW—INTERFERENCE—PATENT AND APpPLICANT—AP- 
PEAL.—A patentee was involved in interference with an applicant 
and, as priority had been awarded to the latter in the Patent Office, 
the patentee appealed to the Court of Customs and Patent Appeals 





RECENT CASES 147 


under Rev. Star. sec. 4911, 35 U. S. C. sec. 59a (1926). ‘The ap- 
plicant moved to dismiss the appeal and filed notice with the Com- 
missioner of Patents that he elected to have all further proceedings 
conducted as provided in Rev. Star. sec. 4915, 35 U. S. C. sec. 63 
(1926). Held, that the applicant could not upon motion dismiss the 
appeal and compel the patentee to file a bill in equity under Rev. 
Stat. sec. 4915. Farmer v. Schweyer, 58 F. (2d) 1056, 423 O. G. 
923 (C. C. P. A. June 6, 1932). 

The jurisdiction of the Court of Customs and Patent Appeals is 
defined by Rev. Star. sec. 4911, and includes the situation of the 
instant case in which a patentee appeals. An applicant, however, 
if the unsuccessful party in the Patent Office, has the alternative 
right to file a bill in equity under Rev. Star. sec. 4915. If he is suc- 
cessful, on the other hand, and his opponent, likewise an applicant, 
appeals to the Court of Customs and Patent Appeals, the successful 
applicant may elect to have all further proceedings conducted under 
Rev. Stat. sec. 4915. If he does this he may have his opponent’s 
appeal dismissed, and compel the opponent to file a bill in equity. In 
the principal case, however, the unsuccessful party was a patentee 
rather than an applicant. For this reason the successful applicant 
could not elect to have further proceedings conducted in equity. In 
Heidbrink v. McKesson, 53 F. (2d) 321, 1931 C. D. 696 (C. C. A. 
6th, 1931), under a similar state of facts, the unsuccessful patentee 
himself elected to proceed under Rev. Srav. sec. 4915 and filed a 
bill in equity, which was dismissed. The court held that this section, 
if read literally, is restricted in its operation to cases in which “a 
patent upon application is refused.” The argument was made that, 
had the patentee appealed to the Court of Customs and Patent Ap- 
peals, the applicant, as the “adverse party” mentioned in Rev. Star. 
sec. 4911, could elect to have further proceedings conducted in 
equity, could compel the patentee to file a bill in equity, and could 
thereby confer upon the district court jurisdiction to entertain a bill 
on behalf of the patentee. The court in the Heidbrink case, supra, 
intimated that jurisdiction might be conferred by this procedure, but 
that since the applicant had not made the election, it was not ncees- 
sary to decide that question. The court there approved the deci- 
sion in MacGregor v. Chesterfield, 31 F. (2d) 791 (E. D. Mich. 
1929). The instant case presents the facts of the hypothetical case 
proposed in Heidbrink v. McKesson, supra, and decides that even 
under these facts a district court may not entertain a bill in equity 
filed by a patentee-interferant. The court points out that the com- 
pelling reason leading to the conclusion that the patentee-interferant 
cannot be forced into equity is that a court of equity could afford 
the patentee no relief, even if he were authorized by the law to file 
his bill in such a court. This is true since said section, 4915, merely 
gives the court jurisdiction to “authorize the commissioner to issue 
such patent.” After the applicant’s patent issues, either patentee 
may yet seek the aid of equity under Rev. Star. sec. 4918, 35 U. S. 
C. sec. 66 (1926), and, in a proper case, have the other’s patent de- 
clared void. For this reason the rights of the patentee-interferant, 
as well as those of the applicant, are still fully protected and the de- 
cision appears to be sound. O. H. M. 
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PATENTS—MASTER AND SERVANT—RIGHTS OF GOVERNMENT Em- 
PLOYEES TO THEIR INVENTIONS.—Lowell and Dunmore were em- 
ployees at the Bureau of Standards and were engaged in carrying on 
electrical research. They were assigned a research problem, but 
after working on it they perfected three inventions relating to all- 
electric radios, which was the result of research other than the prob- 
lem assigned, but within the general field of their employment. These 
inventions were made during the usual hours of employment at the 
government’s expense, and with the permission of the inventors’ 
superiors. The inventors obtained three patents and assigned them, 
reserving a license to the United States. The attorney-general filed 
suits against the assignees praying that the United States be decreed 
the owner of the patents. Held, that the United States is no different 
from any other employer, and that it is not entitled to inventions 
made by its employees when the work resulting in the same was not 
specifically assigned, even though within the general field of the em- 
ployment. United States v. Dubilier Condenser Corporation, 59 F. 
(2d) 381 (C. C. A. 3rd, 1932), aff'g 49 F. (2d) 306, (D. C. Del. 
1931). 

In a previous suit by the assignee against an infringer, the defense 
of title in the United States was not permitted. Dubilier Condenser 
Corporation v. Radio Corporation of America, 34 F. (2d) 450 (D. 
C. Del. 1929). This result is sound. Yablick v. Protecto Safety 
Appliance Corporation, 21 F. (2d) 885 (C. C. A. 3rd, 1927). See 
(1930) 18 GrorceErown Law Journat 399. On appeal certain 
claims of the patents were held invalid. Radio Corporation of Amer- 
ica v. Dubilier Condenser Corporation, 59 F. (2d) 305, 309 (C. C. A. 
3rd, 1932). There remains a property right in the patents since all 
the claims were not held invalid. For a discussion of the principal 
case see NoTE p. 96 supra. hn Se G 


PaTENTS—Process PatTent—Rev. Stat. 4899—MastTErR AND 
SERVANT—RIGHT OF EMPLOYER TO UsE INVENTION OF EMPLOYEE. 

The Nevada Consolidated Copper Co. installed an electric furnace 
in their concentrating and smelting plant for the specific purpose of 
making scrap steel into abrasive resistant steel balls and plates for 
use in the ore grinding mills of the plant. The company hired Bar- 
ton as a steel metallurgist familiar with electric furnace practice for 
the particular purpose of supervising the operation of the furnace 
and developing and perfecting the operations involved in making the 
balls and plates. While so employed, Barton perfected a new process 
for making the balls and plates which he had in part conceived prior 
to his employment. This process was perfected solely at the expense 
of the company and was put into operation in the electric furnace. 
Subsequently Barton applied for a patent and then for the first time 
claimed compensation for the use of his process. No agreement of 
compensation was reached, and Barton sued for infringement of his 
patent which had issued. Held, that a process patent is within the 
provisions of Rev. Stat. 4899, 16 Srar. L. 203, 37 (1870), 35 U. 
S. C. 48 (1926), authorizing continued use without compensation by 
one using article before application for patent. Barton v. Nevada 
Consolidated Copper Co., 58 F. (2d) 646 (D. C. Nev. 1932). 
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The rights of an employer with respect to an invention made by 
his employee are generally based upon the doctrines of estoppel in 
pais, Gill v. U. S., 160 U. S. 426, 16 Sup. Ct. 322, 40 L. ed. 480 
(1896), or implied license, Barber v. National Carbon Co., 129 Fed. 
370 (C. C. A. 6th, 1904); Tin Decorating Co. of Balto. v. Metal 
Pkg. Co., 29 F. (2d) 1006 (D. C. S. D. N. Y. 1928). See the cases 
cited under these doctrines in (1922) 16 A. L. R. 1177; (1924) 
32 A. L. R. 1057; (1926) 44 A. L. R. 593; cf. compiler’s notes to 
35 U. S. C. A. 48 (1929). Under these doctrines the employer is 
invariably given at least an irrevocable license or shop right to use 
the invention free from compensation or suit for infringement when 
the invention was developed and perfected at his expense and with 
his tools. Gill v. U. S., supra; Hutton v. City of Omaha, 111 Neb. 
850, 198 N. W. 146 (1924), (compensation); Scott v. Madison 
Woolen Co., 3 F. (2d) 331 (D. C. Maine S. D. 1925); Herman v. 
Herman, 29 Fed. 92 (C. C. S. D. N. Y. 1886), (infringement). 
This is true even though the employee had already conceived the in- 
vention prior to the cooperation of his employer. Gill v. U. S., supra; 
Hutton v. City of Omaha, supra. Accordingly the company in the 
principal case had an irrevocable license or shop right to use the 
process of Barton free from suit for infringement under the well 
recognized doctrine of estoppel in pais or implied license and the case 
could have been fully decided upon these doctrines. See also, 
Weigand v. Dover Mfg. Co., 292 Fed. 255 (D. C. N. D. Ohio 1923) ; 
and Barber vy. National Carbon Co., supra. The rights under these 
doctrines are separate and distinct from the statutory rights of Rev. 
Stat. 4899, supra; Standard Parts Co. v. Peck, 264 U. S. 52, 44 
Sup. Ct. 239, 68 L. ed. 560 (1924); Tin Decorating Co. of Balto. v. 
Metal Pkg. Co., supra. A process patent is not within the clear 
terms of Rev. Stat. 4899, supra. WALKER ON PaTENTs, 6 ed. 
(1929), Vol. 1, p. 275, par. 208. Section 7 of the prior Patent Act 
of 1839, 5 Stat. L. 354, which contained the provision authorizing 
continued use without compensation by one using a machine, manu- 
facture, or composition of matter before application for patent, also 
contained the provision that public use or sale within two years prior 
to the application for patent would not be a bar to obtaining a patent. 
Thus to deny that a process patent was within the meaning of Sec- 
tion 7 of the prior act meant to deny it the protection of the latter 
provision; 7.¢., if a process patent was to come within the second 
provision, it must also come within the first provision of the same 
section. It was largely upon this reasoning that the decision of Mc- 
Clurg v. Kingsland, 1 How. 202, 11 L. ed. 102 (U. S. 1843), was 
based. These two provisions are found in separate sections of the 
Revisep Statutes. See Rev. Stat. 4899 and Rev. Srar. 4886. 
Furthermore, the language of the prior Act of 1839 and Rev. Star. 
4899 is different. Accordingly the holding in McClurg v. Kingsland, 
supra, that a process patent was within the meaning of Section 7 of 
the prior Act of 1839 does not control the question under Rev. Star. 
4899. Hence to decide the principal case under Rev. Star. 4899, it 
was first necessary for the court to hold that a process patent was 
within the meaning of the statute. But Rev. Stat. 4899 is not 
limited to an employer-employee relationship. Wade v. Metcalf, 129 
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U. S. 202, 9 Sup. Ct. 271, 32 L. ed. 661 (1889), aff’g 16 Fed. 130 
(C. C. Mass. 1883). The statute gives not only the right to use but 
also the right to sell. See Rev. Stat. 4899. If a process patent is 
within the meaning of Rev. Stat. 4899, these rights as well as the 
shop right of an employer must be included. But the principal case 
is not at all concerned with these further rights. Hence in deciding 
the principal case under Rev. Stat. 4899, it was necessary for the 
court to make a decision which affects rights not involved in the case 
and which necessarily leads to conclusions unwarranted by the facts 
of the case. It is submitted that since the case could have been de- 
cided on the doctrine of estoppel in pais or implied license, the deci- 
sion that a process patent is within the meaning of Rev. Stat. 4899 
is entitled to little more weight than dictum. R. S. M. 


SENATE RuULES—POWER oF APPOINTMENT OF UNITED STATES 
PRESIDENT—RIGHT OF SENATE TO RECONSIDER CONFIRMATION. 
On December 3, 1930, President Hoover transmitted to the Senate 
the nomination of George Otis Smith for membership on the Federal 
Power Commission. The Senate advised and consented to the ap- 
pointment of Smith on December 20, and on the same day ordered 
that the resolution of confirmation be forwarded to the President. 
The President signed and delivered the commission to Smith and 
he took the oath of office. On January 5, 1931, the next day of actual 
executive session, a motion to reconsider the nomination of Smith 
was made by a Senator who had voted to confirm it. The motion 
was adopted but the President informed the Senate that he refused 
to accede to the Senate’s request to return the confirmation. Pro- 
ceedings in quo warranto were instituted. Held, that under Senate 
rules an order of notification from the Senate that the nomination 
had been confirmed gave the President the power to make a final 
appointment since he acted before any notice of reconsideration. He 
is not forced to wait till two days of actual executive session have 
passed without a motion to reconsider. United States v. Smith, 286 
U. S. 6, 52 Sup. Ct. 475, 76 L. ed. 650 (1932). 

The court in construing the Senate rules gave great weight to the 
Senate’s own interpretation of its rules without raising the question 
of constitutionality or the wisdom of the regulations. U.S. v. Ballin, 
144 U. S. 1, 12 Sup. Ct. 507, 36 L. ed. 321 (1892). The general 
parliamentary rule covering the case is “If, after a vote, the paper 
on which it has passed has been parted with, there can be no re- 
consideration ; ”  Jefferson’s Manual, Sec. 43. The immediate 
rule governing is Senate Rule 38, Paragraph 4, Sen. J., 40th Conc. 
2nd Sess., Ser. No. 1315, at 346 (1868). “‘Nominations confirmed 
or rejected by the Senate shall not be returned by the Secretary to 
the President until the expiration of the time limited for making a 
motion to reconsider the same, (which is set by par. 3 at two days 
of actual executive session) or while a motion to reconsider is pend- 
ing, unless otherwise ordered by the Senate.” The Senate did order 
otherwise in this case. There seems therefore, to be no basis for a 
contention that an order of immediate notification is not exactly what 
was contemplated as suspending this rule. The court might well 
have rested its decision on the principle that the last act to be done 





RECENT CASES 151 


is the signature of the commission and after that even the President 
has no power to prevent its delivery. Marbury v. Madison, 1 Cranch 
137, 2 L. ed. 60. (U. S. 1803); U.S. v. Le Baron, 19 How. 73, 
15 L. ed. 525 (U. S. 1856) ; Glavey v. U. S., 182 U. S. 595, 21 Sup. 
Ct. 891, 45 L. ed. 1247 (1901). Decisions of the state courts may 
be found to support both parties. Confirmation by a legislative body 
cannot be reconsidered. State ex rel Childs v. Wadhams, 64 Minn. 
318, 67 N. W. 64 (1896); State ex rel. Whitney v. Van Buskirk, 
40 N. J. L. 463 (1878); Re Fitgerald, 88 App. Div. 434, 84 N. Y. 
Supp. 1125 (1903) ; cf. Atty.-Gen. ex rel Dust v. Oakman, 126 Mich. 
717, 86 N. W. 151 (1901) (motion still in possession of Senate) ; 
People ex rel MacMahon v. Davis, 284 Il. 439, 120 N. E. 326 (1918) 
(reconsideration pending before meeting ended in which motion was 
passed) ; Witherspoon v. State, 138 Miss. 310, 103 So. 134 (1925). 
The three latter cases can be distinguished in that the final act to be 
done was that of legislative consent or approval as contrasted to 
executive signature in the principle case. Counsel for the Senate 
cited 18 precedents for this question where the Senate asked to re- 
consider and the resolution was returned by the President but in 
only four of them is it certain that the commissions had been signed 
thus making the cases in point. In the Jeffries case nothing was 
done by the Senate after the resolution was returned. (1868) SEN. 
J. 16; 168, 178. The Shumard case concerned such a minor office 
that no agitation was aroused. (1873) SrEn. J. 18: 404, 405, 410. 
The nominee requested the return in the Legate case. (1872) SEN. J. 
18: 187, 229. President Roosevelt withdrew the commission from 
the mails in the Plimley case. (1903) Sen. J. 33:17, 19, 46. More- 
over, the President replied to a request for return that the appointee 
had already been commissioned and this was considered sufficient by 
the Senate in the cases of Barnes, (1864) Sen. J. 13: 434, 442; God- 
dard, (1864) SEN. J. 13: 577, 625; Heath, (1867) Sen. J. 15: 178, 
197; Frost, (1867) Sen. J. 15: 277, 284; Colby, (1874) Sen. J. 
19: 448, 449, 460; and Marks, (1878) Sen. J. 21: 348, 353. It ap- 
pears that several of the resolutions were returned at the request of 
the Senate because the President wished to keep in the good favor 
of the legislative branch and in no case did the nominee insist on a 
decision of the judicial question which arises in this case. The 
exact question has never before been passed upon by a judicial body 
because the Senate has never heretofor asserted the power to re- 
consider a vote of confirmation after an appointee has actually dis- 
charged the duties of his office. The decision is clearly correct and 
the Senate has shown that it recognizes this fact in construing an 
order of immediate notification to the President as authorizing him 
to proceed with the appointment in several instances since the prin- 
ciple case arose. 74 Cong. Rec. 6489, 6490 (1931) and Cong. Rec. 
72d Cong. Ist Sess. at 1003, 1131, 3071, 3415, 3582, 3881 (1931- 
1932). J. H.R. 


SHERMAN AnTI-TRust ActT—REsSTRAINT OF TRADE—CoMBINA- 
TION OF INDEPENDENT Coat Propucers.—One hundred and thirty- 
seven coal producers in the Appalachian district entered into an agree- 
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ment by which the defendant corporation was organized as their ex- 
clusive selling agent. Power was given to the selling agent to fix the 
price at which the producers would sell their coal and to supervise and 
limit the amount of coal produced by each of the members or stock- 
holders. Defendant corporation is owned solely by the said pro- 
ducers, the stock being subscribed to on the basis of the quantity 
of coal produced by each producer in 1931, with a minimum of one 
share per member. The producers agreed by means of uniform sell- 
ing agency contracts to produce, sell, and ship coal only upon the 
order of the defendant sales agency. They might, however, appoint 
subagents who would be under the control and management of the 
defendant sales agency. The contracts of the producers became 
binding and operative when they had been signed by producers with 
a production of at least 70% of the commercial tonnage in the Ap- 
palachian territory. In this manner, the defendant corporation con- 
trols the production and fixes the price of over 70% of the total 
tonnage mined for sale in the Appalachian district. Suit was brought 
by the United States in a three judge court for the Western District 
of Virginia to enjoin the producers from selling their coal through 
the defendant agency. Held, that the agreement between the pro- 
ducers constituted a combination in restraint of trade in violation of 
Sections 1 and 2 of the Sherman Anti-Trust Law. United States v. 
Appalachian Coals, Inc. et ai., U. S. Daily, Oct. 6, Vol. VII, 1438 
(W. D. Va. 1932). 

The court in the instant case is fully sustained by former decisions 
in cases where producers or manufacturers had attempted, through 
concerted action, to fix prices or limit production. The following 
cases are illustrative of similar violations: An association of hard- 
wood manufacturers which gathered and disseminated trade statis- 
tics among its members and published suggested prices, United States 
v. American Column & Lumber Company, 257 U. S. 377, 42 Sup. 
Ct. 114, 66 L. ed. 284 (1921); an agreement between six manu- 
facturers of pipe not to bid against each other competitively, United 
States v. Addyston Pipe & Steel Company, 85 Fed. 271 (C. C. A. 
6th, 1898) ; purchase of a controlling interest in the stock of a com- 
peting railroad, United States v. Union Pacific, 226 U. S. 61, 33 Sup. 
Ct. 53, 57 L. ed. 124 (1912); combination of linseed oil manufac- 
turers to exchange business information and price schedules, United 
States v. American Linseed Oil Company, 262 U. S. 371, 43 Sup. Ct. 
607, 67 L. ed. 1035 (1923), but cf. Maple Flooring Manufacturers’ 
Association v. United States, 268 U. S. 563, 45 Sup. Ct. 578, 69 L. 
ed. 1093 (1924); an agreement between fourteen coal producing 
companies to sell through an exclusive selling agency at a uniform 
price, Chesapeake & Ohio Fuel Company v. United States, 115 Fed. 
610 (C. C. A. 6th, 1902); a combination of 178 poultry buyers 
(50%) in New York City with a committee to determine and estab- 
lish daily Jn schedules, Poultry Dealers’ Association v. United 
States, 4 F. (2d) 840 (C. C. A. 2d, 1925). With the above cases, 
cf. United States v. National Association of Window Glass Manu- 
facturers, 263 U. S. 403, 44 Sup. Ct. 148, 68 L. ed. 358 (1923), dis- 
tinguished in the instant case, and Standard Oil Company (Indiana) 
v. United States, 283 U. S. 163, 51 Sup. Ct. 421, 75 L. ed. 926 
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(1923), discussed in Note (1931) 40 Yate L. J. 1297 and Note 
(1932) 32 Cor. L. Rev. 310. It is submitted that the instant case 
is of vital importance, not because of any particularly novel legal point 
involved, but because of the force of economic circumstances which, 
so the defendants contend, make it imperative for the coal industry 
to control production and eliminate destructive competition. The 
arguments invoked by defendant in attempting to uphold the legality 
of the agreement have often appeared in other cases of similar na- 
ture, viz., motives of honesty and economy, United States v. Hollis, 
246 Fed. 611 (D. C. Minn. 1917); United States v. Reading Com- 
pany, 253 U. S. 26, 40 Sup. Ct. 425, 64 L. ed. 760 (1920) ; existence 
of competition after the combination, United States v. Addyston Pipe 
& Steel Company, supra; American Column & Lumber Company v. 
United States, supra; Chesapeake & Ohio Fuel Company v. United 
States, supra; reasonableness of the prices fixed, United States v. 
Trans-Missouri Freight Association, 166 U. S. 290, 17 Sup. Ct. 540, 
41 L. ed. 1007 (1897); United States v. Trenton Potteries Com- 
pany, 273 U. S. 392, 47 Sup. Ct. 377, 71 L. ed. 700 (1927); no 
ability to control the market price because of the presence of outside 
competition, Poultry Dealers’ Association v. United States, supra. 
But for a different result where there was power enough to affect 
the market price but not to control it, cf. United States v. United 
States Steel Corporation, 251 U. S. 417, 40 Sup. Ct. 293, 64 L. ed. 
343 (1919), and United States v. International Harvester Company, 
274 U. S. 693, 47 Sup. Ct. 748, 71 L. ed. 1302 (1927). These two 
cases are distinguished by the court in the instant case on the ground 
that the prices charged by the Harvester and Steel companies affect 
the market only incidentally, while the effect on the market by the 
defendant combination is the “very crux of the plan.” 

Distinction is made in the instant case between the loose combina- 
tion and what the court calls the “natural processes” of corporate 
consolidation. But cf. the dissenting opinion of Justice Brandeis in 
American Column & Lumber Company v. United States, supra; 
Jaffe and Tobriner, The Legality of Price Fixing Agreements 
(1932) 45 Harv. L. Rev. 1164; Handler, /ndustrial Mergers and 
the Anti-Trust Laws (1932) 32 Cor. L. Rev. 179. The instant 
case has been and will continue to be watched with keenest interest 
by industrial America for it has been the hope of industry that the 
present economic depression would cause the courts to extend fur- 
ther the “rule of reason.” ‘The case is in the nature of a test case 
to determine whether the courts would uphold the Attorney-General 
in his announced doctrine that the economic situation would not cause 
him to be less vigilant in his enforcement of the Anti-Trust laws. 
The court in the instant case is in agreement, declaring that if the 
Sherman law is to be modified the remedy is with the legislature and 
not the courts. It seems quite likely that the United States Supreme 
Court will uphold this doctrine when the appeal of the instant case 
is heard and decided. J. D. E. 


SHIPPINGC—MONOPOLIES—WHEN SHIPPING Boarp Has Exciv- 
SIVE PRELIMINARY JURISDICTION.—In a petition for injunctive relief 
under the Sherman Anti-Trust Act and the Clayton Act, the peti- 
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tioner stated a cause of action entitling him to the relief prayed for, 
if those Acts only were regarded. All matters charged were directly 
covered by the Shipping Act and petitioner’s allegations could have 
been construed as direct and basic charges of violations of the pro- 
visions of that Act. The defendant pleaded that the matters com- 
plained of were within the exclusive jurisdiction of the Shipping 
Board. Held, that it was the intent of Congress that the Interstate 
Commerce Act and the Shipping Act should have like applications 
and interpretations in their respective fields; that the well-established 
rule as to the Interstate Commerce Commission that questions es- 
sentially of fact and those involving the exercise of administrative 
discretion are within its exclusive preliminary jurisdiction must be 
applied, and the petitioner must seek a remedy from the Shipping 
Board before the jurisdiction of the courts is invoked. United States 
Navigation Co., Inc. v. Cunard S. S. Co., Ltd., et al., 284 U. S. 474, 
52 Sup. Ct. 247, 76 L. ed. 300 (1932). 


For a discussion of the principles involved see page 49 supra. 
J. W. S. 


TAXATION—CONSTITUTIONAL LAW—JuRISDICTION To Tax IN- 
HERITANCE OF CorPoRATE StTocK.—Maine imposed a tax on shares 
of a domestic corporation transferred upon the death of a nonresi- 
dent owner. An inheritance tax on the shares was paid in Massa- 
chusetts where the will was probated. Maine allowed a credit for 
the Massachusetts tax and brought suit for the balance due under 
its higher rates. Held, that the transmission of shares of stock upon 
the death of the owner is taxable only at his domicile. (Justices 
Stone, Holmes and Brandeis dissent.) First National Bank of Bos- 
ton v. State of Maine, 284 U. S. 312, 52 Sup. Ct. 174, 76 L. ed. 211 
(1932). 

The State of Maine, under whose laws the stock owed its exist- 
ence, has sufficient control over the transfer of the stock to justify 
an inheritance tax, and, therefore, the court could have distinguished 
Safety Deposit & Trust Co. v. Virginia, 280 U. S. 83, 50 Sup. Ct. 
59, 74 L. ed. 180 (1929); Farmers’ Loan & Trust Co. v. Minnesota, 
280 U. S. 204, 50 Sup. Ct. 98, 74 L. ed. 371 (1929); and Baldwin 
v. Missouri, 281 U. S. 586, 50 Sup. Ct. 436, 74 L. ed. 1056 (1930). 
Although the state granting the privilege of succession undoubtedly 
should have the power to tax death transfers, the laws of more than 
one state may be necessary to consummate this change of ownership, 
and it was implicitly stated in Frick v. Pennsylvania, 268 U. S. 473, 
497, 45 Sup. Ct. 603, 607, 69 L. ed. 1058 (1925), and in Rhode 
Island Hospital & Trust Co. v. Doughton, 270 U. S. 69, 81, 46 Sup. 
Ct. 256, 70 L. ed. 475 (1926), that the state of incorporation has 
jurisdiction to impose an inheritance tax on the transfer of shares 
in one of its own corporations upon the death of a nonresident 
owner. Double taxation of tangible personal property might reason- 
ably be prohibited when the laws of one state only are necessary to 
effect its transfer or afford protection, but the reason therefor can 
hardly be said to exist when corporate stock is the property trans- 
ferred. The maxim mobilia sequuntur personam was originally em- 
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ployed to prevent tax evasion by creating a fictitious situs for per- 
sonal property. It has now been extended to deny a state the power 
to tax transfers by a nonresident decedent of property interests 
created and protected by its own laws. R. S.S 


TAXATION — CopyrIGHTS — TAXATION OF PATENTS, COPYRIGHTS, 
AND RoyALTIES THEREFROM.—The Fox Film Corporation sued Doyal 
and others as members of the State Revenue Commission of Georgia 
to restrain collection of a tax on the gross receipts of the company on 
the ground that these receipts were royalties received from copy- 
righted motion pictures. Held, that copyrights are not instrumen- 
talities of the federal government immune from taxation. Fox Film 
Corporation v. Doyal et al., 286 U.S. 123, 52 Sup. Ct. 546, 76 L. ed. 
766 (1932). 

This decision presents a departure from the well settled doctrine 
that a state tax on an instrumentality of the federal government is 
illegal. McCulloch v. Maryland, 4 Wheat. 316, 4 L. ed. 579, (U. S. 
1819) ; Collector v. Day, 11 Wall. 113, 20 L. ed. 122 (U. S. 1870). 
The departure is justified by drawing the distinction between those 
instrumentalities which are used primarily for the exercise of gov- 
ernmental functions, and those which are merely the result of some 
governmental act. See Indian Motorcycle Co. v. United States, 283 
U. S. 570, 576, 51 Sup. Ct. 601, 603, 75 L. ed. 1277 (1931). The 
prior decisions enunciated the principle broadly, following ‘strictly 
the theory that “the power to tax is the power to destroy.” Mc- 
Culloch v. Maryland, supra; Long v. Rockwood, 277 U. S. 142, 48 
Sup. Ct. 463, 72 L. ed. 824 (1928); Panhandle Oil Co. v. State of 
Mississippi, 277 U. S. 218, 48 Sup. Ct. 451, 72 L. ed. 857 (1928). 
The opinions seemed universal in holding that if the device sought to 
be taxed were an instrumentality of either the federal or state gov- 
ernment, that device should not be taxed. Little or no attempt had 
been made to analyze the remoteness or reasonableness of the tax, or 
its effect on the function of the government. See Long v. Rockwood, 
supra; Panhandle Oil Case, supra. The present case is the first to 
apply this analysis. But see (1928) 77 U. or Pa. L. Rev. 115, 
(1928) 28 Cor. L. Rev. 1100, (1929) 13 Minn. L. Rev. 117. 

It is interesting to note that in making this decision the Supreme 
Court again analyzed the patent monopoly and weighed the indi- 
vidual benefit derived therefrom against the more intangible public 
benefit. This disbelief in the advantage to the public has resulted in 
a policy of defining the patent monopoly in the strictest terms, there- 
by limiting its scope. Carbice Case, 283 U. S. 27, 51 Sup. Ct. 334, 
75 L. ed. 819 (1931). See also Radio Corporation v. Lord, 24 F. 
(2d) 565 (1928), 28 F. (2d) 257 (C. C. A. 3d, 1928), 35 F. (2d) 
963, 47 F. (2d) 606, cert. den. 51 Sup. Ct. 493 (1931). This policy 
factor is at least partly responsible for the decisions of the Court 
during the last term in which seven of the nine patents involved were 
held invalid, and two were so limited as to be not infringed. A. O. 


TAXATION—FRANCHISE TAX MEASURED BY INCoME.—A Cali- 
fornia statute levied a franchise tax measured by a base which in- 
cludes income from state bonds which had been granted tax exemp- 
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tion by the Constitution of California. The legislative hearings 
show that the legislature clearly intended to secure additional reve- 
nue by this inclusion. The Pacific Co., Ltd., brought action to re- 
cover the excess tax paid contending that the portion of the tax due 
on the income from tax exempt bonds was really a property tax on 
the bonds and, therefore, an impairment of contract. Held, that the 
tax was constitutional. Pacific Co., Ltd., v. Johnson, 285 U. S. 480, 
52 Sup. Ct. 424, 76 L. ed. 555 (1932). 

In the absence of any evidence of legislative intent, a franchise tax 
measured by a base including tax exempt income was upheld in Flint 
v. Stone Tracy Co., 220 U. S. 107, 31 Sup. Ct. 342, 55 L. ed. 309, 
Ann. Cas. 1912, B 1312 (1911). Some doubt was cast upon this 
decision by the case of Macallen v. Massachusetts, 279 U. S. 620, 49 
Sup. Ct. 432, 73 L. ed. 874, 65 A. L. R. 866 (1929). By amendment 
to the statute involved in the Macallen case, tax exempt income was 
included in the base. Evidence of the intent of the legislature was 
present and from this evidence the amendment was held to be an 
attempt to indirectly levy a property tax under the rule of Miller v. 
Milwaukee, 272 U. S. 713, 47 Sup. Ct. 280, 71 L. ed. 487 (1927). 
That the Macallen case did not modify the holding of Flint v. Stone 
Tracy Co., supra, was confirmed by Educational Films Corporation 
v. Ward, 282 U. S. 379, 51 Sup. Ct. 170, 75 L. ed. 400, 71 A. L. R. 
1226 (1931), where a franchise tax including the then tax exempt 
income from copyrights was held constitutional. No evidence of 
legislative intent was present. The principal case decides that even 
if this evidence were present, the tax would still be constitutional. 
This is reasonable since the legislature would undoubtedly intend the 
clear meaning of the words of the statute. It is now safe to say that 
the case of Macallen v. Massachusetts, supra, is limited to franchise 
taxes in which the inclusion of the tax exempt income in the base is 
by legislative amendment framed primarily, if not solely, for the pur- 
pose of effectively reaching such previously exempt income. 


R. H. 


TAXATION—INTERNAL REVENUE—INCOME ‘Tax—Losses.—The 
taxpayer was a member of a partnership which was dissolved in 
1920. In 1922 the taxpayer made payments on account of his share 
of the losses sustained by the firm. The payments so made exceeded 
the taxpayer’s gross income for 1922. The taxpayer sought to de- 
duct the resulting loss from his net income for 1923 under sec. 204 
of the 1921 Revenue Act, 42 Stat. L. 227. The Revenue Act, 1921, 
sec. 204, provided, “(a) That as used in this section the term ‘net 
loss’ means only net losses resulting from the operation of any trade 
or business regularly carried on by the taxpayer... . (b) If for any 
taxable year beginning after December 31, 1920, it appears . . . that 
any taxpayer has sustained a net loss, the amount thereof shall be 
deducted from the net income of the taxpayer for the succeeding 
taxable year; ...” The Commissioner refused to allow the deduc- 
tion requested on the ground that it did not come within the provi- 
sions of Art. 1601, Treasury Regulations 62, promulgated under the 
1921 Act, supra. Treasury Regulations 62, Art. 1601, provided, 
“The term ‘net loss’ as used in the statute (Section 204) means only 
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a net loss resulting from the operations during the taxable year of 
any trade or business regularly carried on by the taxpayer... .” The 
Board of Tax Appeals reversed the Commissioner. Held, that Art. 
1601, Treasury Regulations 62 (1921) was invalid and taxpayer 
was entitled to deduction. Burnet v. Marston, 57 F. (2d) 611 (1932). 
The decision is based on well established principles. Relief meas- 
ures in tax statutes should be construed liberally in favor of the 
taxpayer to give the relief it was intended to provide. Bonwit Teller 
& Co. v. United States, 283 U. S. 258, 263, 51 Sup. Ct. 395, 397, 75 
L,. ed. 1018 (1931) ; Burnet v. Niagara Brewing Co., 282 U. S. 648, 
654, 51 Sup. Ct. 262, 265, 75 L. ed. 594 (1931). Where a depart- 
mental regulation is in conflict with the terms of an unambiguous 
statute the courts will not sustain the regulation. Campbell v. Galeno 
Chemical Co., 281 U. S. 599, 610, 50 Sup. Ct. 412, 415, 74 L. ed. 304 
(1930). It is only in case of doubt that the construction given to an 
act by the department charged with the duty of enforcing it becomes 
material. United States v. Tanner, 147 U. S. 661, 663, 13 Sup. Ct. 
436, 437, 37 L. ed. 321 (1893). There is no conflict between the 
decision and the rule that income tax returns must be based on the 
accrual system where that system of accounting is employed by the 
taxpayer as decided in United States v. Anderson and United States 
v. Yale & Towne Mfg. Co., 269 U. S. 422, 46 Sup. Ct. 131, 70 L. 
ed. 347 (1926). In the principal case the Commissioner did not deny 
that the taxpayer had suffered a loss in 1922 and it is therefore prob- 
able that the partnership accounts had, during 1920 and prior there- 
to, been kept on the receipts and disbursements basis. CF. ¥. 


TAXATION—NATIONAL BANKS—DISCRIMINATION—COMPETITION 
OF BUILDING AND LOAN ASSOCIATIONS WITH NATIONAL BANKS.— 
National banks brought an action against the defendant, County Treas- 
urer, claiming that Rev. Stat. sec. 5219 as amended 12 U. S. C. sec. 
548 (1923), providing that national bank stock may be taxed by the 
State but not at a greater rate than is assessed “upon other moneyed 
capital in the hands of individual citizens of such State coming into 
competition with the business of national banks,” had been violated 
in respect of the assessment of local taxes upon the shares of stock 
of three national banks in Columbus, Ohio, for the years 1926 and 
1927, in that owners of stock in building and loan associations organ- 
ized under Ohio law are permitted to deduct their debts from the 
face value of the stock in returning it for taxation while the owners 
of stock in national banks are not accorded this privilege. The lower 
court gave judgment for the plaintiffs, and defendant appealed. Held, 
that the discrimination in favor of building and loan companies did 
not come within the prohibitions of the statute. Judgment reversed. 
Hoenig v. Huntington Nat. Bank of Columbus, 59 F. (2d) 479 (C. 
C. A. 6th, 1932). 

The court based its decision principally on an opinion of Mr. Chief 
Justice Taft (then Circuit Judge) in which the same result as that 
arrived at by the majority here was reached with respect to Ohio 
building and- loan associations. Mercantile Nat. Bank v. Hubbard, 
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98 Fed. 465, (C. C. A. 6th, 1899), aff'd, sub nomine Lander v. 
Mercantile Nat. Bank, 186 U. S. 458, 22 Sup. Ct. 908, 46 L. ed. 
1247 (1902); (1928) 41 Harv. L. Rev. 82. Favoring of building 
and loan associations has been upheld apparently in every case in 
which the point has arisen. First Nat. Bank v. Dawson County, 66 
Mont. 321, 213 Pac. 1097, (1923) ; Consolidated Nat. Bank v. Pima 
County, 5 Ariz. 142, 48 Pac. 291 (1897), Mercantile Nat. Bank v. 
Hubbard, supra. See annotation on this general subject in (1929) 
59 A. L. R. 1, et seq. Deposits in savings banks have been held 
not to come in competition with those in national banks in the sense 
of Section 5219. Mercantile National Bank v. New York, 121 U.S. 
138, 7 Sup. Ct. 826, 30 L. ed. 895 (1887); (1927) 10 Minn. L. 
Rev. 241; Davenport Nat. Bank v. Board of Equalization, 123 U. S. 
83, 8 Sup. Ct. 73, 31 L. ed. 94 (1887); First Nat. Bank v. Chehalis 
County, 166 U. S. 440, 17 Sup. Ct. 629, 41 L. ed. 1069 (1897) ; 
National Bank v. Boston, 125 U. S. 60, 8 Sup. Ct. 772, 31 L. ed. 689 
(1888). It would seem that by analogy Mercantile Bank v. New 
York, supra, might be cited for the proposition that there is no more 
competition in the sense of this statute between building and loan 
associations and national banks than there is between savings banks 
and national banks. The same rule has been applied with reference 
to insurance companies. National Bank v. Boston, supra; People of 
State of New York v. Commissioner, 4 Wall. 244, 18 L. ed. 344 
(U. S. 1866). The dissent in the instant case argued that the busi- 
ness of building and loan associations had changed materially since 
Chief Justice Taft wrote the opinion in the Hubbard case and that the 
capital of such associations is now actively competing with that of 
national banks. Although the majority found that the general nature 
of the business of building associations has not so far changed as to 
make the law of the Hubbard case inapplicable, there was persuasive 
evidence adduced at the trial indicating that the two types of busi- 
nesses are now actively competing. Building and loan associations 
no longer loan only to their own stockholders; and the encourage- 
ment of the building of small houses by poor people, and the saving 
from their earnings, week by week, of an amount sufficient to pay 
the mortgage debts incurred in the purchase of the land and the con- 
struction of the house, which was considered by the court in the 
Hubbard case to negative competition between such associations and 
national banks, is no longer the “chief object” of modern building 
associations. Both types of institutions now loan money on real 
estate, both of residence and business classes; the same institutions 
advertise for and receive time deposits under the passbook plan and 
under the certificate of deposit plan, and pay out moneys on the 
demand of the depositors. Decisions since Mercantile Nat. Bank v. 
New York, supra, indicate that the question is one of fact and it 
would seem that the dissent in the instant case indicates an economic 
trend which may become of such force in the future as to overcome 
the rule of stare decisis and change the law. S. K. B. 
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THE ADMINISTRATIVE ConTROL OF ALIENS. By William C. Van 
Vleck. New York: The Commonwealth Fund. 1932. pp. 260. 
$3.00. 


The study of special aspects of Administrative Law is, at the 
present time, the most important and the most fruitful work being 
done in the United States towards the clarification of the tasks of 
administrative justice. Under the sponsorship of the Commonwealth 
Fund of New York, several important studies have been completed. 
One of the latest studies is this book, which contributes greatly to an 
understanding of the laws affecting the status of aliens who are either 
attempting to enter the United States or are already permanent resi- 
dents here. 

The method of presentation adopted by Dean Van Vleck is to 
select for a purely objective study five hundred cases of exclusion 
of aliens, taken at random from the files of the Department of Labor 
in Washington, and an equal number of cases of expulsion similarly 
selected from the same source. In popular language these cases deal 
with the processes of Immigration and Deportation respectively. In 
addition to this survey of documents the author made frequent ob- 
servations in person of the processes in action, which would be the 
hearings before inspectors administering the laws in immigration and 
deportation cases. Following this impressive survey of facts and of 
laws in action, the author made a study of the judicial theories ap- 
plied in courts of law when they have cause to review the exercise 
of administrative discretion in the immigration and deportation pro- 
ceedings. 

No one can read the calm and scrupulously fair presentation of 
the facts of the cases taken from the official files, without a deep 
feeling of sympathy for the many tragic instances of aliens, who, 
though guilty of only technical violations of the alien laws, are never- 
theless excluded or expelled from the United States. And in many 
other cases there is little doubt that there has been abuse of adminis- 
trative discretion by the lesser administrative officials enforcing the 
laws. The percentages of reversals of their decisions by the higher 
officials and by the courts, when the cases are taken beyond the pri- 
mary administrative stages, attest to the lack of proper training and 
understanding of the officials directly in touch with the aliens. For- 
tunately departmental house cleaning induced in part by such studies 
as this one by Dean Van Vleck, has already brought about improve- 
ment in the quality of the administrative personnel in this field. The 
writer of this review has seen such an improvement personally in 
recent years. The great power over the well-being and happiness of 
aliens coming to or already in the United States which is exercised 
by these administrators makes it imperative that high standards for 
decision be set. It is not, therefore, surprising that the author is 
strongly in favor of granting to courts of law free and extensive 
powers of judicial review of the administrative decisions. One should 
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be careful to remember that the criteria for judging the conduct of 
administrators vary greatly according to the type of power exercised, 
the amount of practical justice realized, and the reputation of the 
department concerned for the integrity and intelligence of its per- 
sonnel. When the author advocates free judicial review he is think- 
ing chiefly of the need for it in the field of the expulsion of aliens. 
As such his conclusions are a brilliant example of the application of 
the often maligned functional approach. The different natures of the 
problems of the exclusion and expulsion processes are shown in 
the informative discussion of the case dealing with judicial review, 
beginning with U. S. v. Ju Toy’ and continuing down to Ng Fung 
Ho v. White.2. The rationalizations developed in an attempt to limit 
the authority of the Ju Toy case are most valuable. The exposition 
of the unauthorized extensions of the meaning of the phrase “Aliens 
likely to become a public charge at the time of entry,” if nothing more 
were accomplished by the book, would be a real contribution to our 
knowledge of the dangers of the administrative process. The au- 
thor’s concluding paragraph is on this topic and its importance de- 
serves all the reiteration the book gives it. 

The tone of the book is of understatement rather than of over- 
statement. One may perhaps justify this method as one likely to 
enlist the sympathy and interest of a larger and more influential 
public, than would a polemic in the style of one of the weekly jour- 
nals of opinion. Just in this way are some of the greatest advocates 
most effective in court work. But naturally people who look for a 
fiery attack will be disappointed in this one. 

If one might ask for any further technical aid, it would be for an 
index of the important and intensely human cases which the author 
has selected for the presentation of his story. 

The recommendations for reform are constructive and like the 
rest of the book presented in a calm judicial style. Thus the author 
concludes in his section on recommendations, “In all expulsion cases 
the right to judicial review in issues of fact should be established 
by statute. By judicial action we have seen fit to establish this right 
in the case of the decision of public utility commissions. There is 
no reason to fear that the grant of the right would result in the 
failure to secure the expulsion of guilty persons. It would safeguard 
innocent persons against the serious consequences of mistake. What 
is just as important, it would give the procedure an appearance of 
greater fairness.” Such a statesmanlike presentation of reform is 
to be favorably contrasted with the flamboyant language of such 
widely acclaimed attacks on administrative justice as “The New 
Despotism” by Lord Hewart of Bury and, the newest wonder of 
all, “Our Wonderland of Bureaucracy” by the Honorable James M. 
Beck, M.C. J. F. Davison. 

Washington, D. C. 


1198 U. S. 253, 25 Sup. Ct. 644, 49 L. ed. 1040 (1905). 


2266 Fed. 765 (C. C. A. Cal.), certiorari granted, 254 U. S. 628, 41 Sup. 
Ct. 148, 65 L. ed. 446, and affirmed in part and reversed in part, 259 U. S. 276, 
42 Sup. Ct. 492, 66 L. ed. 938 (1922). 
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CASES ON THE INTERPRETATION OF STATUTES. By Frederick Joseph 
De Sloovere. St. Paul: West Publishing Co. 1931. pp. 
xxiii, 970. $7.00. 


The discussion of the advisability of including a course in statutes 
in the law school program, and the proper content of such a course, 
if included, was widely discussed at the meeting of the Association 
of American Law Schools, in Chicago, last year. That the subject 
is controversial need not be emphasized. It is the opinion of this 
reviewer that no law school ought to devote even one semester to 
the subject of statutory interpretation. By reason of the arbitrary 
element entering into the judicial construction of legislation, any 
course of instruction having as its object only the discovery of the 
rules of construction of statutes is bound to be unsatisfactory in 
results and to consume time of the teachér and students that could 
and should be more profitably employed. Law schools have, from 
time to time, endeavored to give courses in statutes, but, with a few 
outstanding exceptions, such courses have been abandoned in favor 
of others more essential to the early education of the law student. 
Such courses in statutes as are given should, in the opinion of this 
reviewer, be given only as post-graduate work. Even then it is 
doubted whether any worthwhile course in statutes can be conducted 
by the casebook method of instruction. The subject simply does 
not lend itself to such treatment. The technique of legislation is an 
essential part of any well-planned course in statutes. Further, the 
study of cases will not teach the student to think constructively rather 
than critically, and this he must do if he is to benefit by his study. 
So far as this reviewer has been able to ascertain there are not more 
than a dozen law schools giving any sort of course in statutes or 
legislation, by whatever name called, and he knows of even fewer 
that devote a whole semester to the study of the interpretation of 
statutes. There may be some, however. Certain it is that there are 
not many. Certainly no practicing lawyer, with a knowledge of 
legal research, would turn to a casebook for authorities on this sub- 
ject. There are too many better sources. The limited scope of this 
casebook makes it quite useless as a source-book for the practicing 
lawyer. That it was not intended to serve such a purpose is evi- 
denced by the editor’s statement that the cases have been selected 
for their teachability. This reviewer entertains serious doubt as to 
whether there exists any real need of, or field for, a casebook on the 
interpretation of statutes. 

Whether the editor has accomplished his avowed purpose of 
selecting cases for their teachability cannot be fairly determined until 
the book has passed through the crucible of classroom use. It is 
apparent, however, that the primary purpose was to supply the 
American law school with an adequate tool for the teaching of in- 
terpretation of statutes, so far as any casebook can supply that need, 
if there be any. 

This book is a unit of the American Casebook Series, which, so 
the reviewer understands, was begun in order to furnish collections 
of cases that could be covered within the time usually allotted to the 
teaching of the various subjects. Details were to be sacrificed, and 
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general principles were to be the basis of instruction. This is the 
basis of this casebook, according to the learned editor’s statement in 
the preface, the purpose being to develop general principles and 
theories. The impossibility of covering all aspects of statutory in- 
terpretation in a single volume of the size of this casebook is ad- 
mitted, as, indeed, it must be. 


The subject is presented principally by the use of cases and case 
notes. ‘There are but few extracts from treatises. Exclusive of 
the index and tables, the book contains 948 pages of cases. The 
collection includes 68 English cases, 62 cases decided by the Supreme 
Court of the United States, 9 cases decided by the lower Federal 
courts, including those in the District of Columbia, and 200 cases 
decided by the State courts, principally those in New England, New 
York, Pennsylvania, and Illinois, with a rather broad distribution of 
representation by the courts of the other states, so that it may 
fairly be said that the entire country has been covered. Canada and 
Scotland are also represented by one case each in the collection. 
From the standpoint of the territory covered there can be no criti- 
cism. ‘The book is truly representative, and does not, as do some 
casebooks, suffer from localization. But, it may be asked, how 
many teachers of the law are there today that can, or do, in each 
hour of classroom work, cover either 10 cases or 30 pages of any 
casebook. This is about the rate that would be required to cover 
this material in one semester of average length. 


In reviewing this casebook one is reminded of the reported diffi- 
culties of the editors of the second edition of the American and 
English Encyclopedia of Law, in which an attempt was made to 
exclude all matter relating to pleading and practice, and to devote 
the work wholly to substantive law. The task was, of course, im- 
possible of entire accomplishment. There were always differences 
of opinion as to whether certain cases turned on questions of plead- 
ing or on questions of substantive law. Obviously, the editor of this 
casebook labored under the same difficulties. He has, however, 
succeeded in overcoming them in most instances. It may, never- 
theless, be questioned whether some of the cases do not more prop- 
erly belong in a casebook on Evidence.* 


Chapter 6 of Part 2, which treats of extrinsic aids to statutory 
interpretation, is notably deficient, in that there is but scant treat- 
ment of that most important of all extrinsic aids—the legislative 
history of the statute. There is included therein the case of Badeau 
v. United States,’ ostensibly to indicate that the debates in Con- 
gress may not be used as an aid in the interpretation of an ambiguous 
statute. Although the Supreme Court of the United States early 
announced that to be the rule,* it has long since departed from this 
position and has in recent years frequently resorted to the Congres- 


1 One illustration will suffice. Delaplane v. Crenshaw & Fisher, 15 Grat. 847 
(Va. 1860), on page 330. 


221 Ct. Cl. 48 (1886). 
% United States v. Union Pacific Railroad, 91 U. S. 72, 23 L. ed. 224 (1875). 
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sional debates as extrinsic aid, and has cited them in many cases.* 
At page 334, in a footnote, reference is made to Haskell v. Perkins,® 
where the court considered the opinion of legislators in charge of 
the bill, but no mention is made of the fact that in some recent cases 
the Supreme Court of the United States has used, in aid of inter- 
pretation, statements of chairmen of committees,® statements of 
members of committees in charge of bills on the floor during the 
course of their enactment,’ and statements of members of confer- 
ence committees in presenting conference reports to their respective 
houses. In Ex parte Collins® particular attention was called to a 
statement made by the late Senator Burton in the course of a debate 
in order to show the purpose of Congress in passing a particular 
statute. The Supreme Court of the United States makes such fre- 
quent use of the legislative history of statutes as aids to interpreta- 
tion as to justify, if not, indeed, to require, the inclusion in any 
casebook on that subject of the leading cases dealing with each inte- 
gral part of such legislative history..° The tendency of the Supreme 
Court now seems to be to substitute the use of legislative history of 
statutes for judicial legislation, and thereby more nearly accomplish 
the purpose of Congress in enacting the legislation under review. 

With but few exceptions, the cases included seem to be appropriate 
to the exposition of the editor’s ideas. The selection of the cases 
to be included in any casebook must, of necessity, be left to the 
judgment of the editor, and the fact that the reviewer might have 
selected different cases to illustrate certain points does not indicate 
any criticism of the work under review. Perhaps we would not 
have selected the same secretary. 

The cases, as to facts and opinions, have been carefully edited. 

The value of the book would have been materially increased if 
the editor had made appropriate references to the valuable law re- 
view articles on the subjects treated by the cases included. To this 
reviewer, the failure of any casebook to include such references is 
indefensible, and materially detracts from its usefulness. 

Had this reviewer been assigned the task which faced the editor, 
he would have been glad to have achieved the same measure of suc- 


4 Myers v. United States, 272 U. S. 52, 71 L. ed. 160, 47 Sup. Ct. 21 (1926) ; 
McGrain v. Daugherty, 273 U. S. 135, 71 L. ed. 580, 47 Sup. Ct. 319 (1927) ; 
Weedin v. Chin Bow, 274 U. S. 657, 71 L. ed. 1284, 47 Sup. Ct. 772 (1927) ; 
Okanogan Indians v. United States, 279 U. S. 655, 680, 73 L. ed. 894, 49 Sup. 
Ct. 463 (1929). 

528 F. (2d) 222 (N. J. 1928). 

6 United States v. New York and Cuba Mail Steamship Co., 269 U. S. 304, 
70 L. ed. 281, 46 Sup. Ct. 114 (1925). 

7 United States Steel Products Co. v. Adams, 275 U. S. 388, 390, 72 L. ed. 
326, 48 Sup. Ct. 162 (1928); Ex parte Williams, 277 U. S. 267, 273, 72 L. ed. 
877, 48 Sup. Ct. 523 (1928). 

8 Williamsport Wire Rope Co. v. United States, 277 U. S. 551, 72 L. ed. 
985, 48 Sup. Ct. 587 (1928). 

9277 U. S. 565, 72 L. ed. 990, 48 Sup. Ct. 585 (1928). 

10 The use of the legislative history of Federal statutes as aids to their inter- 
pretation is extensively treated by this reviewer in 73 U. or Pa. L. Rev. 158 
(1925), and at pages 303-323 of his book, THE LEGISLATIVE EVOLUTION OF THE 
INTERSTATE CoMMERCE Act (1930). 
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cess. The editor has in a great measure accomplished what he sought 
to achieve. He has the courage of his convictions. He has sought 
to prove his views to be correct. Perhaps they are. 


“As it is the commendation of a good huntsman to find 
game in a large woods, so it is no imputation if he hath not 
caught all.’”’* 


The book is well printed, well bound, and well indexed, and in 
physical make-up all that one could desire. It carries a seven-dollar 
tag. No law student ought now be required to pay over five dollars 
for a casebook. CLARENCE A. MILLER. 


Washington, D. C. 


11 Author unknown. See Monunpro, REPpARATION UNDER THE INTERSTATE 
ComMERcE Act (mimeographed), p. 5. 
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